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CAUSE NO. C2018-1576B 

DOUGLAS WALTER KIRK, 

Plaintiff, 

v. 

 COMAL APPRAISAL DISTRICT 

Defendant. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§

IN THE DISTRICT COURT OF 

COMAL COUNTY, TEXAS 

207TH JUDICIAL DISTRICT 

DEFENDANT’S RESPONSE TO PLAINTIFF’S MOTION TO COMPEL AND FOR 
SANCTIONS AND REQUEST FOR ABATEMENT  AND DEFENDANT’S MOTION 

FOR ORDER SANCTIONING PLAINTIFF FOR VIOLATION OF RULE 13 
INCLUDING ATTORNEY FEES AND STRIKING PLEADINGS 

Defendant Comal Appraisal District (“District”) responds to the Plaintiff’s (Kirk) Motion 

to Compel and for Sanctions and Request for Abatement and files this Motion for Order Showing 

Plaintiff to be in Contempt of Court for Violation of Rule 13.  The District respectfully submits 

that Plaintiff violated the Rule 13 of the Texas Rules of Civil Procedure by signing and submitting 

a groundless Motion to the Court in bad faith. The District would further show as follows: 

1. This case is an appeal by Plaintiff Douglas Walter Kirk (“Kirk”) from an order of the 

Comal County Appraisal Review Board. On October 8, 2019, Kirk filed a “Motion to Compel and 

for Sanctions and Request for Abatement” and generally asserts that: 

a. Defendant is in Contempt of Court for failing to sign a nondisclosure agreement 

after agreeing to sign a nondisclosure agreement, 

b. Defendant is in Contempt of Court for misleading the Court by stating to the 

Court that Plaintiff received an identical copy of hearing documents as provided 

to the Plaintiff,  
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c. Defendant is in Contempt of Court for submitting to the Court documents that 

have a false statement of verifiable fact,  

d. Plaintiff requests that court sanction the Defendant for its contemptuous acts in 

the same amount, $4669.60, assessed on the Plaintiff for Plaintiff’s Contempt, 

e.  Plaintiff requests that the Court abate the proceedings, end the litigation, and 

have each party pay their own costs,  

f. Plaintiff requests that the Court set the value of the relevant tax year at 10 

percent higher than the previous year and to have the Comal County Tax 

Assessor Collector refund that amount plus 9% interest.  

2. Kirk’s “Motion to Compel and for Sanctions and Request for Abatement” amounts 

to a violation of the Rules of Civil Procedure, in particular Rule 13, and reflects nothing but disdain 

by Kirk for this Court. The District requests that this Court grant an order denying  the Motion to 

Compel filed by Kirk.  The District further requests that this Court order Kirk to pay the Defendant 

its attorney fees in the bringing of this Response and striking of Kirk’s pleadings. 

Responses to Plaintiff’s Motion and
Texas Rules of Civil Procure Rule 13 

3.  The Texas Rules of Civil Procedure dictate that “courts presume papers are filed in 

good faith.” GTE Comms. Sys. v. Tanner, 856 S.W.2d 725, 731 (Tex. 1993). However, a party that 

files a fictious pleading for the purpose of securing a delay of the trial of the cause is in contempt 

of court. TEX. R. CIV. P. 13. The party seeking to impose sanctions must demonstrate that the “the 

opposing party’s pleadings are groundless, and then the party must demonstrate that the groundless 

pleadings were filed in bad faith or filed for the purpose of harassment.” Gomer v. Davis, 419 

S.W.3d 470, 477 (Tex. App. - Houston [1st Dist.] 2013, no pet. Previous courts have interpreted 

harassment as a “pleading [that] was intended to annoy, alarm, and abuse another person.” Parker 
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v. Walton, 233 S.W.3d 535, 540 (Tex. App.—Houston [14th Dist.] 2007, no pet.). Further, 

previous courts have stated that “a party cannot avoid Rule 13 sanctions by claiming he was not 

actually aware of the facts making the claim groundless when he has not made reasonable inquiry, 

nor can a party avoid Rule 13 sanctions by claiming he was not acting with malicious or 

discriminatory purpose in bringing the claim. Robson v. Gilbreath, 267 S.W.3d 401, 407 (Tex. 

App.—Austin 2008, pet. denied). 

Background 

4. On February 25th, 2019, the District had served Notice of Inspection, Photographing 

and Videotaping, of Premises, on Kirk. Exhibit A, Request for Inspection. Kirk objected to the 

Inspection filed by the District.  The District attempted to confer with Kirk on March 12th, 2019. 

Exhibit B, RFI Conference. Then, on March 18th, 2019, the District filed a Motion to Compel 

Inspection against Kirk. Exhibit C, Motion to Compel Inspection.  The Court held a hearing for 

the Motion to Compel Inspection on April 18, 2019. The Court stated that the inspection was to be 

held at 1:00 pm on a date between the date of the May 19th through the 25th, and that the District 

must provide the names of the people entering the property ten days prior to the inspection. Exhibit 

D, Hearing for Motion to Compel, R.R. at 55:5-8. On May 14, 2019, the Court entered an order 

memorializing its April 18 ruling, though that order was not known to the District at that time. 

Exhibit E, Inspection Order.  

5. On April 29th, 2019, the District sent to Kirk a Rule 11 Agreement to Inspect and 

Photograph the subject property. Exhibit F, Rule 11 Email; Exhibit G, Rule 11 Unsigned. The 

Agreement included three people, Craig Zgabay, Rufino H. Lozano, and Kirk Swinney. The 

inspection was in the ordered date range and time of the day. Kirk objected and responded with an 

Agreement that requested a total of $108,660 to enter and inspect the premises. Exhibit H, 
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Plaintiff’s Rule 11 Response Email; Exhibit I Plaintiff’s Inspection Requirement. The District 

further attempted to confer on May 13, 2019. Exhibit J, Defendant’ objection to Plaintiff’s 

Opposition.  

6. On May 20th, 2019, the District filed a second motion to compel Inspection and 

Sanctions. Exhibit K, Second Motion to Compel. The motion stated that on April 18th, 2019, the 

Court did not issue a written order but that the court did direct the Plaintiff to allow the inspections 

within the limitation to the Court. Exhibit K, Second Motion to Compel. Further, the District 

requested that the Court order the Plaintiff to allow the Defendant to inspect the property, hold the 

Plaintiff in contempt, and impose sanctions on the Plaintiff. Next, on July 9th, 2019, the District 

filed an amendment specifying that the Defendant’s requests to the Court are pursuant to TEX. R.

CIV. P. 215.2. Exhibit L, Amended Second Motion to Compel. The Court held a hearing on July 

10, 2019, and found Kirk to have abused the discovery process, ordered him to pay $4,669.60 in 

attorneys fees to the Defendant, and again ordered the inspection. Exhibit M, Order on Second 

Motion to Compel.  

7. During the Second Motion to Compel Hearing, on July 10th, 2019, the Defendant 

provided the Court and the Plaintiff with notebooks with relevant documents. Kirk did not get 

access to the notebook provided to the Court. Furthermore, the District’s representative stated that 

despite the court order mandating the inspection the District could “agree to an appropriate 

nondisclosure agreement.” Exhibit N, R.R. at 24:16-19. The Court did not issue an order reflecting 

this language. Following the hearing, Kirk did not present the District with a non-disclosure 

agreement. On the date of the inspection, July 31st, 2019, an apparent associate of Kirk presented 

the District with a non-disclosure agreement. The District’s representative did not sign the non-

disclosure agreement since it was not an acceptable non-disclosure agreement.  
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8. At the inspection, multiple associates of Kirk frequently photographed, or video 

recorded the undersigned and the inspecting appraiser, often within less than two feet of their faces, 

and refused to provide any direction on access to the property.   

9. On October 8, 2019, Kirk filed the aforementioned “Motion to Compel and for 

Sanctions and Request for Abatement.” Exhibit O, Plaintiff’s Motion to Compel.  

Failure to Sign Non-Disclosure 

10. Contrary to Kirk’s assertion in the Plaintiff’s Motion, the District was not under any 

obligation by the Court to sign a specific non-disclosure agreement. As previously mentioned, 

Kirk did not provide the District was with a draft order until the inspection. Exhibit N, R.R. at 

24:11-12. The representatives of the District relayed to the judge that the inspection findings would 

be kept to “the confines of the appraisal district” and that the district could “agree to an appropriate 

nondisclosure agreement.” Exhibit N, R.R. 24:16-19. Because the District already had an order on 

its Motion to compel, the Defendant was entitled to inspect the property without further objections 

from the Plaintiff, such as the non-disclosure. The undersigned counsel, as mentioned, indicated 

that the Defendant would agree to an “appropriate” non-disclosure agreement limiting access of 

material gathered at the inspection to the District, the appraiser, and the Court, and the Defendant 

is still willing to do so.  The District is not the party seeking a non-disclosure agreement; Kirk is 

the party who is concerned about the photos of his property.  Because the undersigned counsel did 

not immediately agree to an order thrust in his face at the beginning of an inspection, and never 

otherwise provided, is hardly sanctionable conduct.  Neither is it sanctionable that the party not 

seeking a non-disclosure agreement fails to do the work for the party who is seeking such an 

agreement by drafting the same. 



6 

11. At the time of filing of his latent Motion, Kirk was aware of the Defendant’s Second 

Motion to Compel and the order thereon. Exhibit K, Second Motion to Compel, Exhibit M, Order. 

In Clack, the court stated that “a party acts in bad faith, under Rule 13, if she has been put on notice 

that her claim may be groundless, and she does not make a reasonable inquiry before pursing the 

claim further.” Clack v. Wollschlager, 11-12-00269-CV, 2014 WL 2109384, at *11 (Tex. App.—

Eastland May 15, 2014, pet. denied). Further, the court stated that claimant “had the opportunity 

to make a reasonable inquiry… but failed to do so; those facts implied a dishonest or improver 

motive.” Id. Similarly, Kirk had notice that the District had the right to inspect the property without 

any further objections. However, Kirk still filed the instant Motion to Compel claiming it is 

sanctionable that the District refused to sign the Plaintiff’s Non-disclosure. Kirk’s Motion on the 

failure to sign a non-disclosure agreement is so utterly without foundation that it merits sanctions. 

Hearing Documents  

12. Next, the Plaintiff’s Motion asserted that the District is in contempt for allegedly 

falsely stating to the Court that the District provided an identical copy of hearing documents to the 

Plaintiff. Exhibit K, Second Motion to Compel. This assertion presented by Kirk is patently an 

abuse of the legal process. In Bravnec, the court states that “Each allegation and factual contention 

in a pleading or motion must have, or be likely to have, evidentiary support after a reasonable 

investigation.” Bravenec v. Flores, 04-11-00444-CV, 2013 WL 1149418, at *4 (Tex. App.—San 

Antonio Mar. 20, 2013, no pet.) (citing Low v. Henry, 221 S.W.3d 609, 614–15 (Tex.2007). In the 

present case, Kirk could not have reasonably had a factual basis at the time of filing the Motion to 

Compel. Kirk did not inspect the documents that the District provided to the Court.  At the end of 

the hearing, the Court handed the notebook back to the undersigned who has long since retired it.  

Exhibit N, 27:24-25.  In deciding to sanction a party under Rule 13, the court must “examine the 
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facts available to the litigant and the circumstances existing when the litigant filed the pleading.” 

R.M. Dudley Const. Co., Inc. v. Dawson, 258 S.W.3d 694, 708 (Tex. App.—Waco 2008, pet. 

denied) (citing Alejandro v. Bell, 84 S.W.3d 383, 392 (Tex. App.–Corpus Christi 2002, no pet.)). 

Kirk’s inability to frame a factual basis for that motion establishes that Kirk’s motion was 

groundless. Further, in Mann, the Court stated that “a party acts in bad faith if it has been put on 

notice that its understanding of the facts may be incorrect and the party does not make reasonable 

inquiry before pursuing the claim further.” Mann v. Kendall Home Builders Constr. Partners I, 

Ltd., 464 S.W.3d 84, 92 (Tex. App.—Houston [14th Dist.] 2015, no pet.).  In the present case, the 

Defendant affirmed to the Court, in the presence of Kirk, that the Plaintiff received identical 

documents. Exhibit N, Second Motion to Compel Hearing, RR. at 4:11-20. Even then, Kirk did not 

make a request at the hearing or after hearing to inspect the documents before filing the 

aforementioned Motion to Compel.  

13. The notebooks referenced contained the essential pleadings before the Court at the 

time.  All of them were on file with the Court, by definition had already been provided to Kirk, 

and were provided as a courtesy copy to him again that day.  The undersigned counsel was also 

prepared to introduce, if the need arose, copies of articles published by Kirk himself, documents 

which he can hardly claim not to be aware of, but which the District was also prepared to present 

copies to Kirk had the occasion presented itself.  In fact, the District did not present to the Court 

any such articles.  Note the transcript of that hearing, attached as Exhibit N, contains no such 

introduction of documents.  The articles were not so much as mentioned.  The undersigned had 

possession of copies of the articles at the hearing, but does not believe they were in the Court’s 

notebook.  Yet Kirk asks this Court to sanction the District for not giving him copies of his own 
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publications which were not mentioned or in any way brought to the Court’s attention.  Kirk’s 

pleading is so utterly without factual or legal basis as to itself be the sanctionable conduct.  

Filing False Statements to the Court 
No Prior Order and Certificate Conference  

14. Kirk’s Motion asserts that the District was in contempt for falsely asserting in the 

Defendant Second Motion to Compel that “the Court did not issue a written order.” Exhibit O, 

Plaintiff’s Motion to Compel. In the Defendant’s Motion to Compel, the Defendants makes it clear 

that the Defendant is looking to enforce the Court’s “prior directive… [to] compel an inspection 

of the subject property Exhibit K, Second Motion to Compel. In reference to the hearing held on 

April 18th, 2019, the Defendant stated that “the court did not issue a written order, but clearly 

directed the plaintiff to allow the inspection.” Exhibit K, Second Motion to Compel. On May 

14th,2019, the Court issued an order stating that the “the Defendant’s objection to Plaintiff’s 

Opposition to Defendant’s Notice of Inspection, Photographing and Videotaping of Premises are 

in all respects SUSTAINED.” But, that order was not sent to the District. Exhibit E, Inspection 

Order. Additionally, the attempts to confer with Kirk occurred prior to the Court’s written order. 

Exhibit J, Defendant’s Objection to Plaintiff’s Opposition. As the undersigned clearly stated at the 

July 10, 2019 hearing, he had not been provided a copy of the Court’s May 14 order, and in fact 

did not know about it until the July hearing.  See Exhibit N, R.R. at 21:9-12.  A reasonable attorney 

might think it reasonable that if an order had been issued on a motion he had filed, he would have 

been given a copy of it. Further, the Defendant enjoys a presumption of good faith and “the party 

seeking sanctions bears the burden of overcoming the general presumption that pleadings were 

filed in good faith.” Armstrong v. Collin County Bail Bond Bd., 233 S.W.3d 57,61 (Tex. App. —

Dallas 2007, no pet.). Thus, the representation to the Court that no order had been signed hardly 

constitutes perjury or intentional mis-representation to the Court.  Furthermore, as described 
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above, the undersigned accurately represented to the Court its prior ruling.  It is Kirk who refused 

to comply with that ruling, making the second Motion to Compel Inspection necessary, and 

incurring the sanction of this Court.  It is hardly evident how Kirk has been damaged by the 

undersigned’s lack of knowledge of the referenced order. 

15. Kirk also alleges that the undersigned falsely represented to the Court in the Motion 

to Compel Inspection that an attempt had been made to confer to resolve the matter.  He even goes 

so far as to file an affidavit denying that any attempts at conference had been made.  But, see 

Exhibits B, F and J, copies of e-mail exchanges between Kirk and the undersigned attempting to 

resolve his objection to the request for inspection.  It is Kirk who has filed a false affidavit with 

this Court, not the District or undersigned. 

16.  This mischaracterization of the District’s statement presented by Kirk is another 

instance of Kirk’s improper motive in filing his Motion to Compel. When determining the 

appropriateness of Rule 13 sanctions, “the trial court must examine the circumstances existing 

when the litigant filed the pleading.” Monroe v. Grider, 884 S.W.2d 811, 817 (Tex. App.—Dallas 

1994, writ denied) (citing Home Owners Funding Corp. of America v. Scheppler, 815 S.W.2d 884, 

889 (Tex. App. Corpus Christi,1991)). For instance, in Monroe, the Court affirmed the trial court’s 

finding that the Plaintiff filed its claim in bad faith on the basis that the Plaintiff had notice that 

the claim was groundless. Similarly, Kirk had reasonable notice prior to filing the Motion to 

Compel that the False Filings allegation was groundless. First, Kirk participated in the attempts to 

confer prior to the Motion to compel. Exhibit J, Defendant’s Objection to Plaintiff’s Opposition. 

During those attempts, the District referred to the Court’s Oral Directive repeatedly and stated that 

his failure to follow the directive would result in another Motion to Compel. Exhibit J. Next, Kirk 

received notice through the Defendant’s Motion to Compel. The Motion to Compel refers to the 
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April 18th, 2019 directive and the attempts to confer that were made prior to the written order. 

Exhibit K, Second Motion to Compel. Kirk’s notice that the allegation is groundless amounts to a 

bad faith claim.   

17. The  Plaintiff’s Motion to Compel amounts to a conscious disregard of the Texas 

Rule of Civil Procedure reflects nothing but disdain by Kirk for this Court.  The District requests 

that this Court grant an order striking out the Motion to Contempt filed by the Plaintiff.  The 

District further requests that this Court order that any further Bad Faith Motions by Plaintiff shall 

result in dismissal of this case with prejudice. 

Request to Abate 

18. Kirk asks this Court to abate this case without stating any legal basis for an 

abatement.  The grounds for abatement are generally, that a defendant identifies an impediment to 

the continuation of the suit, which until the plaintiff rectifies, prevents proceeding against the 

defendant.  Lago v. Hamon, 384 S.W.3d 411, 418 (Tex. App. - Dallas 2912, no petition.).  

Abatement is not used to determine the merits of a suit.  KSNG Architects, Inc. v. Beasley, 109 

S.W.3d 894, 898 (Tex. App. – Dallas 2003, no petition).  What the District and Kirk have agreed 

on for a 2019 value of the subject property is, in the first place, irrelevant.  And, such an agreement 

hardly meets the standards for abatement. 

Request to Set Value at 10% Higher than 2017 Value 

19. Next, Kirk asks this to set the value of the subject property at 10% above the 

unrevealed 2017 appraisal.  What the basis of this request is is undiscernible and unsupported by 

any fact or pleading raised by Kirk.  He may have in mind TEX. TAX CODE § 23.23 which limits 

the taxable appraised value of homesteads to increases of not more than 10% annually, but does 

not limit the determination of market value.  However, the statute makes exception for 
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improvements not previously on the appraisal roll.  Should a factual development of the matter 

ever occur, the District will testify that it added to its 2018 appraisal multiple structures not 

previously appraised on the property.  Kirk’s request in this regard is another example of an utterly 

baseless pleading, either in law or fact, which Kirk has forced the District to respond to the filing 

of his instant Motion. 

Request to Order Refund and Interest

20. Kirk next asks this Court to order a refund of taxes from the Comal County Tax 

Assessor plus 9% interest.  In the event this Court were to order a reduction of value on the subject 

property, a refund of taxes results, if appropriate, by operation of law.  TEX. TAX CODE § 43.43.  

The Comal County Tax Assessor-Collector is not a party to this suit, nor can she be.  TEX. TAX 

CODE § 42.031.  Since there is no evidence before the Court as to what the 2017 appraisal on the 

subject property was, there is no basis for calculating the refund even if the Court were inclined to 

grant the request.  Again, Kirk has plead for a matter unsupported by law or fact and is therefore a 

specious and sanctionable pleading. 

Negation of 2018 Value 

21. Lastly, Kirk represents, again with no legal authority, that the 2019 appraisal of the 

subject property negates the 2018 appraisal.  Some things are so patently specious that there is no 

law on point because no party has ever been so impertinent as to litigate the issue.  This is such a 

contention.  

ATTORNEY’S FEES  

22. The Defendant has incurred expenses and attorney fees in the bringing of this 

motion. The award of attorney fees are appropriate under Rule 13. Kelsall v. Haisten, 564 S.W.3d 

157 (Tex. App. – Houston [1st Dist.] 2018, no petition).  A Rule 13 sanction must suit the offense 
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of the party.  Altesse Healthcare Solutions, Inc. v. Wilson, 540 S.W.3d 570, 572 (Tex. 2018).  

Sanctions are appropriate when a pleading is groundless, brought in bad faith, or for the sole 

purpose of harassment. In re A.S.M., 172 S.W.3d 710 (Tex. App. – Fort Worth 2005, no petition).  

After multiple vexatious actions by Kirk that have needlessly and grossly increased the cost of 

litigation,  including a prior monetary sanction that has apparently failed to impress Kirk, the 

District requests, at the very least, reimbursement of its costs and fees in the bringing of this 

response. An award of attorney fees directly relates to the needless costs Kirk has inflicted on the 

District.  The want of any recognizable merit to Kirk’s pleadings is addressed above. 

Striking Pleadings 

23. Rule 13 adopts the remedies of Rule 215, the latter of which allows this Court to 

strike pleadings without prejudice.  Due to the utterly egregious conduct of Kirk in this case as 

described above, and his failure to be deterred by monetary sanctions, such striking is warranted.   

24. In addition to the actions above, Kirk also sent a Request for Admission containing 

approximately 75 requests for Admission that included such matters as:  

25. Admit/Deny that Defendant’s (Comal Appraisal Distric) employee Brandon Voigt said 
he doesn’t really like his job with the Defendant and would rather be employed in the 
heating/air conditioning business.  

34. Admit/Deny that Defendant (Comal Appraisal District) has not appraised property 
owned by Cathy C. Talcott at full market value. 

44.  Admit/Deny that Defendant’s (Comal Appraisal District) employee Jeremy Brehm is 
incompetent when it comes to appraising property. 

45. Admit/Deny that Defendant’s (Comal Appraisal District) employee Ryan G. Dow is 
incompetent when it comes to fulfilling open records requests under the Texas Public 
Information Act. 

See Exhibit P, Defendant’s Response to Plaintiff’s Request for Admissions. Such requests are 

patently irrelevant to the subject of this suit, the market value of the subject property and are clearly 
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lodged only for harassment purposes.  After sending the request for admission, and with full 

knowledge that the undersigned had not received the same, Kirk filed a Motion for Summary 

Judgment against the District based on allegedly deemed admissions. Exhibit Q, Plaintiff’s Motion 

for Summary Judgement. He filed that Motion for Summary Judgment on the same day that the 

undersigned spoke to Kirk on the phone regarding a reminder that he had not responded to the 

District’s discovery.  Utilizing such request for admission is improper in the first place.  Utilizing 

them for a motion for summary judgment when he knows clearly they had not been received is 

further improper.  See Exhibit R, Motion to Strike Admissions; Petree v. S. Farm Bureau Cas. Ins. 

Co., 315 S.W.3d 254, 259 (Tex. App.—Corpus Christi 2010, no pet.) (holding that “summary 

judgement is improper when the only evidence presented by the movant is in the form of merits-

preclusive deemed admissions”).  Proceeding with the Motion as he did is further evidence of 

Kirk’s egregious litigation conduct. 

25. As is detailed above, after the District served a request for inspection on Kirk, he 

responded with an objection.  Exhibit S.  The Court held a hearing and ordered the inspection.  

Kirk responded with demands so outrageous as to shock the conscience, inclusive of fees in the 

amount of $108,660 for the privilege of inspecting the property which he put into litigation. 

Exhibits H and I.  The Court again ordered the inspection sanctioned Kirk. Exhibit M. Now, Kirk 

by the instant Motion to Compel apparently wants to re-litigate that inspection issue, raising 

procedural defects and alleging false certificates of conference for the first time.  The issue has 

already been decided.  The propriety of the Request for Inspection and Kirk’s objections have been 

ruled on twice.  It is res judicata.  The Court issued the May 14 and July 10 orders on the issue of 

the inspection.  The same parties are involved, obviously. Not content to leave bad enough alone, 

Kirk raises the matters again.  Res Judicata attaches.  Amstadt v. U.S. Brass Corp., 919 S.W.2d 
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644, 652 (Tex. 1996). That very fact is specious conduct warranting Rule 13 sanctions and striking 

of pleadings. 

26. Striking pleadings, admittedly, should only be employed in exceptional 

circumstances in which they are clearly justified and when it is apparent that no lesser sanction 

would promote compliance with the rules.  Cire v. Cummings, 134 S.W.3d 835, 840-41 (Tex. 

2004).  Courts use a four part test to determine whether death penalty sanctions are appropriate: 

i. The sanctions must relate directly to the offensive conduct.  Altesse Healthcare 

Solutions, Inc., supra.  In this case, it is apparent that Kirk is utilizing this suit as a 

vehicle to inflict needless cost on the District.  The fact that he has filed such utterly 

meritless pleadings and discovery abuse, such as necessitating two motions to compel 

the inspection of the property he put before the Court, and now essentially re-litigating 

the same issues with additional meritless arguments, indicates that nothing short of 

disposition of this suit will stop Kirk’s offensive tactics herein. 

ii. The sanction must be no more severe than necessary to satisfy its legitimate purposes.  

Altesse at 574. Patently, little will suffice here to stop Kirk’s abusive pleadings short 

of disposition.  

iii. The Court will generally, but not necessarily, use a lesser sanction first to determine 

whether it is adequate to secure compliance.  Chrysler Corp. v. Blackmon, 841 S.W.2d 

844, 849 (Tex. 1992).  A lesser sanction of attorney fees has already been employed 

here, without apparent effect. 

iv. A party’s conduct must justify the presumption that its claims lack merit.  Paradigm 

Oil, Inc. v. Retamco Oper., Inc., 372 S.W.3d 177, 184 (Tex. 2012).  In this case, Kirk 

has asked this Court to find a value for his property without the opportunity for the 
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District to so much as inspect the property, without calling an appraiser to testify to the 

value, and without so much as filing an affidavit to the effect of an opinion of value in 

his instant Motion.  One could easily assume that Kirk has no desire to have this Court 

actually examine pertinent facts, a high symptom of a meritless cause. 

WHEREFORE, Defendant Comal Appraisal District requests that Plaintiff Kirk be found 

and held in violation of Rule 13; that Plaintiff be punished therefore as the Court directs inclusive 

of striking his pleadings and awarding attorney fees to the District; that Plaintiff’s Motion to 

Compel be denied by the Court; and for such other relief to which Defendant may be entitled. 

Respectfully submitted, 

 LOW SWINNEY EVANS & JAMES, PLLC 
 623 S. Baker Cir. 
 Leander, Texas 78641 
 Phone (512) 379-5800 
 Fax (512) 367-5932 

/s/ Kirk Swinney 
 By:                                         

   Kirk Swinney 
   State Bar No. 19588400 

kswinney@lsejlaw.com
 Ryan L. James 
 State Bar No. 24078731 
rjames@lsejlaw.com
 James R. Evans, Jr. 
 State Bar No. 06721500 
jevans@lsejlaw.com
 Peter William Low 
 State Bar No. 12619300 
peterwilliamlow@lsejlaw.com

ATTORNEY FOR DEFENDANT 
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CERTIFICATE OF CONFERENCE 

I certify that I have attempted to confer with the attorney for Plaintiff in regard to the above 
Motion but have been unable to secure acceptable resolution. 

/s/ Kirk Swinney 

Kirk Swinney 

VERIFICATION 

I verify, under penalty of perjury, that the documents attached to this pleading are true and 
correct copies of documents received from the Plaintiff or exchanged between Plaintiff and 
Defendant, or filed by the Defendant, and that the factual matters alleged in that motion are true 
and correct and within my personal knowledge. 

/s/ Kirk Swinney 
________________________________ 
Kirk Swinney 

CERTIFICATE OF SERVICE

I certify that a true and correct copy of the foregoing has been electronically served on the 
following counsel of record on this 4th day of December, 2019. 

Douglas Walter Kirk, pro se
dougkirk@gvtc.com

/s/ Kirk Swinney 

Kirk Swinney 
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CAUSE NO. C2018-1576B 

DOUGLAS WALTER KIRK, 

Plaintiff, 

v. 

 COMAL APPRAISAL DISTRICT 

Defendant. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§

IN THE DISTRICT COURT OF 

COMAL COUNTY, TEXAS 

207TH JUDICIAL DISTRICT

NOTICE OF INSPECTION, PHOTOGRAPHING,  
AND VIDEOTAPING OF PREMISES 

TO: Douglas Walter Kirk, Plaintiff, 1850 Old Sattler Road, Canyon Lake, Texas, 78130. 

Pursuant to TEX. R. CIV. P. 196, the Defendant requests the Plaintiff to make available to 

it the property at issue in this suit for an onsite inspection on April 1, 2019 at 10:00 a.m., or as 

may be agreed upon between the parties. Parties who may attend the inspection include Jennifer 

Salazar, Craig Zgabay and the undersigned counsels. 

Dated this 25th day of February, 2019. 

EXHIBIT A
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Respectfully submitted, 

LOW SWINNEY EVANS & JAMES, PLLC

623 S. Baker Cir. 
Leander, Texas 78641 
Phone (512) 379-5800 
Fax (512) 367-5932 

/s/ Kirk Swinney 
By:______________________________________ 
Kirk Swinney 
State Bar No. 19588400 
kswinney@lsejlaw.com
Peter William Low 
State Bar No. 12619300 
peterwilliamlow@lsejlaw.com
Ryan L. James 
State Bar No. 24078731 
rjames@lsejlaw.com
James R. Evans, Jr. 
State Bar No. 06721500 
jevans@lsejlaw.com

ATTORNEYS FOR DEFENDANT 

CERTIFICATE OF SERVICE 

I certify that a true and correct copy of the foregoing has been electronically served upon 
all counsel of record in compliance with Rules 21 and 21a of the Texas Rules of Civil Procedure 
on this the 25th day of February, 2019.

Douglas Walter Kirk 
dougkirk@gvtc.com 

                /s/ Kirk Swinney
__________________________________ 
Kirk Swinney 
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Laura Salcedo

From: Douglas Kirk <dougkirk@gvtc.com>

Sent: Monday, March 18, 2019 1:32 AM

To: Kirk Swinney; Douglas Kirk

Subject: Re: Kirk v Comal AD

Mr. Swinney: 

Thank you for your generous offer.  It is rejected. 

The defendant is not coming on to the property.  The burden to prove the value of the property is mine, not theirs. This 
is a lawsuit to set the value, which the jury will do.  The defendant has already made its assessment.  I hired an architect 
to make an assessment.    You now have two assessments:  one based in fact and the other based in conjecture.  Sending 
a fresh team now only proves that your client was wrong in the beginning, which is the basis of the lawsuit.  So, they 
have painted themselves into a corner. 

If you want to cross-examine the architect you are welcome to do so.  But, your desire to send up to six people to the 
property to do what has already been done is excessive and amounts to harassment.  My suggestion is that your client 
stop painting. 

Rather than wrangling about getting onto the property, in my view, your time would be better spent attempting to 
negotiate a settlement so that the lawsuit can be dropped. 

It's very simple.  Your client made up the value and admitted to guessing at something they are required by law to do 
properly. They were told, by me, at the ARB hearing, that their assessment was wrong.  But they did not listen to the 
owner.  Rather, they shot from the hip, knowing full well that they were wrong.  This is unlawful. 

Your client was sued because it was clear that the underlying strategy is to make up outrageous numbers in an attempt 
to gain access to private property, something that they are not entitled to do.  This is a practice applied to many 
property owners and the more you push it, the more obvious it becomes.  It seems to me that your client would be 
better served if you were able to negotiate your way out of this and not be embarrassed at a public trial. 

The architectural report is, in effect, a rendering of the property.  Hopefully your client is fully advised of this. 

You can drag this out and make a little extra money for your firm, but in the end, you are going to lose the case, 
embarrass the district further, upset many taxpayers by wasting their money, and cause additional people to stand up 
against the CAD's practice.  The smart thing is to negotiate your way out of it, if you can, and put the lid on that can of 
paint. 

Sincerely, 

Douglas Kirk 

On 3/12/2019 4:26 PM, Kirk Swinney wrote: 

Mr. Kirk, 

I am in receipt of your objection to the Defendant’s request for inspection of your property.  The 
Defendant is willing make reasonable concessions regarding the inspection.  E.g, we might agree to a 
different date, to time limits, limitations on the number of people participating, or some limits on 

EXHIBIT B
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photography or video recording.  From your objection however, I gather that you are more 
fundamentally opposed to the inspection.  But, if there is a basis for compromise that will allow the 
inspection, please so advise.  Otherwise, the Defendant will move to compel the inspection. 

Kirk Swinney

www.lsejlaw.com
623 S. Baker Cir.
Leander, Texas 78641
(512) 379-5800
cell: (512) 422-2847
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CAUSE NO. C2018-1576B 

DOUGLAS WALTER KIRK, 

Plaintiff, 

v. 

 COMAL APPRAISAL DISTRICT 

Defendant. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§

IN THE DISTRICT COURT OF 

COMAL COUNTY, TEXAS 

207TH JUDICIAL DISTRICT 

MOTION TO COMPEL INSPECTION OF PROPERTY AND FOR SANCTIONS 

TO THE HONORABLE JUDGE OF THE COURT: 

NOW COMES the Defendant, the Comal Appraisal District, and moves this court to 

compel the Plaintiff, Douglas Walter Kirk, to allow the Defendant to inspect the property which 

is the subject of this litigation.  This motion is brought pursuant to TEX. R. CIV. P. 215, 196.7.  

For cause of such, the Defendant would show the court as follows: 

I. 

This is an ad valorem tax valuation contest.  It is inherent in the nature of such cases that 

the Plaintiff is in control of the salient information necessary to properly prepare for trial.  That 

includes control and possession of the property that is the subject of the litigation.  In order to 

properly prepare a value for trial testimony, the Defendant must inspect that property and garner 

essential information about it. 

II. 

Heretofore, on or about February 25, 2019, the Defendant properly served a request for 

inspection of premises to the Plaintiff.  That request is attached as Exhibit A hereto.  The 

Plaintiff has refused to allow the Defendant and its representatives on the subject property to 

inspect it, and has filed on objection to the inspection.  The value of the subject property is the 

FILED
C2018-1576B
3/18/2019 10:47 AM
Heather N. Kellar
Comal County
District Clerk
Accepted By:
Lauren Schneider

SMC

EXHIBIT C
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central issue of this litigation.  It is imperative that the Defendant and its experts be allowed to 

inspect the property for proper appraisal of the same.  Trial is de novo; therefore the Defendant 

may and will engage a fee appraiser to give testimony on the value of the subject property.  No 

credible appraiser will render a fee appraisal without having at least seen the subject property. 

III. 

The Defendant has incurred expenses and attorney fees in the bringing of this motion and 

due to the cancellation of the times for inspection of the subject property for which the 

Defendant prays an award in sanction.   

Respectfully submitted, 

LOW SWINNEY EVANS & JAMES, PLLC 
623 S. Baker Cir. 
Leander, Texas 78641 
Phone (512) 379-5800 
Fax (512) 367-5932 

      By:___/s/ Kirk Swinney___________________ 
Kirk Swinney 
State Bar No. 19588400 
kswinney@lsejlaw.com
Ryan L. James 
State Bar No. 24078731 
rjames@lsejlaw.com 
Peter William Low 
State Bar No. 12619300 
peterwilliamlow@lsejlaw.com
James R. Evans, Jr. 
State Bar No. 06721500 
jevans@lsejlaw.com

ATTORNEYS FOR DEFENDANT 
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CERTIFICATE OF CONFERENCE 

I certify that attorneys at this firm have attempted to confer, with the the Plaintiff in 
regard to the above referenced Motion to Compel Inspection and for Sanctions but have been 
unable to secure satisfactory responses to that discovery. 

/s/ Kirk Swinney 
_________________________________ 
Kirk Swinney 
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CERTIFICATE OF SERVICE 

 I certify that a true and correct copy of the foregoing has been served by e-mail upon all 
counsel of record in compliance with Rules 21 and 21a of the Texas Rules of Civil Procedure on 
this the 18th day of March, 2019.

Douglas Walter Kirk 
dougkirk@gvtc.com 

/s/ Kirk Swinney 
___________________________________ 
Kirk Swinney 
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CAUSE NO. C2018-1576B 

DOUGLAS WALTER KIRK, 

Plaintiff, 

v. 

 COMAL APPRAISAL DISTRICT 

Defendant. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§

IN THE DISTRICT COURT OF 

COMAL COUNTY, TEXAS 

207TH JUDICIAL DISTRICT

NOTICE OF INSPECTION, PHOTOGRAPHING,  
AND VIDEOTAPING OF PREMISES 

TO: Douglas Walter Kirk, Plaintiff, 1850 Old Sattler Road, Canyon Lake, Texas, 78130. 

Pursuant to TEX. R. CIV. P. 196, the Defendant requests the Plaintiff to make available to 

it the property at issue in this suit for an onsite inspection on April 1, 2019 at 10:00 a.m., or as 

may be agreed upon between the parties. Parties who may attend the inspection include Jennifer 

Salazar, Craig Zgabay and the undersigned counsels. 

Dated this 25th day of February, 2019. 

k.swinney
Text Box
Exhibit A
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Respectfully submitted, 

LOW SWINNEY EVANS & JAMES, PLLC

623 S. Baker Cir. 
Leander, Texas 78641 
Phone (512) 379-5800 
Fax (512) 367-5932 

/s/ Kirk Swinney 
By:______________________________________ 
Kirk Swinney 
State Bar No. 19588400 
kswinney@lsejlaw.com
Peter William Low 
State Bar No. 12619300 
peterwilliamlow@lsejlaw.com
Ryan L. James 
State Bar No. 24078731 
rjames@lsejlaw.com
James R. Evans, Jr. 
State Bar No. 06721500 
jevans@lsejlaw.com

ATTORNEYS FOR DEFENDANT 

CERTIFICATE OF SERVICE 

I certify that a true and correct copy of the foregoing has been electronically served upon 
all counsel of record in compliance with Rules 21 and 21a of the Texas Rules of Civil Procedure 
on this the 25th day of February, 2019.

Douglas Walter Kirk 
dougkirk@gvtc.com 

                /s/ Kirk Swinney
__________________________________ 
Kirk Swinney 



     1

CINDY CUMMINGS, CSR
OFFICIAL COURT REPORTER ‐ 433RD DISTRICT COURT

TEL. (830) 221‐1279   FAX (830)608‐2030

MOTION TO COMPEL
April 18, 2019

REPORTER'S RECORD 
VOLUME 1 OF 1 VOLUMES 

TRIAL COURT CAUSE NO. C2018‐1576B 

DOUGLAS KIRK              ) IN THE DISTRICT COURT 
) 

vs. ) COMAL COUNTY, TEXAS 
) 

COMAL APPRAISAL DISTRICT  ) 207TH JUDICIAL DISTRICT 

 

 

_____________________________________________ 

MOTION TO COMPEL 
_____________________________________________ 

 

  

On the 18th day of April, 2019, the following 

proceedings came on to be held in the above‐titled and 

numbered cause before the Honorable Dibrell W. Waldrip, 

Judge Presiding, held in New Braunfels, Comal County, 

Texas.   

Proceedings reported by computerized stenotype 

machine. 
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OFFICIAL COURT REPORTER ‐ 433RD DISTRICT COURT

TEL. (830) 221‐1279   FAX (830)608‐2030

MOTION TO COMPEL
April 18, 2019

APPEARANCES 

Mr. Douglas Kirk 
1850 Old Sattler Road  
Canyon Lake, Texas 78132 
Telephone:  830‐237‐7313 
Email: Dougkirk@gvtc.com 
Appearing Pro Se  
 
 
Mr. Ryan L. James 
SBOT NO. 24078731 
LOW SWINNEY EVANS & JAMES, PLLC  
623 S. Baker Circle 
Leander, Texas 78641  
Telephone:  512‐379‐5800 
Fax:  512‐367‐5932 
Email:  Rjames@lsejlaw.com 
Counsel for the Defendant 
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CINDY CUMMINGS, CSR
OFFICIAL COURT REPORTER ‐ 433RD DISTRICT COURT

TEL. (830) 221‐1279   FAX (830)608‐2030

MOTION TO COMPEL
April 18, 2019

VOLUME 1 

Motion to Compel 

April 18, 2019 
                                                PAGE VOL. 
Court calls case                 4 1 ..................
  
Defendant's motion to compel     4 1 ..................
  
CRAIG ZGABAY                     Direct    Cross   V.Dire 
 
   By Mr. James 11 v1 
   By Mr. Kirk  20 v1 
   By Mr. James   31 v1 
  
RONALD AVERY                     Direct    Cross   V.Dire 
 
   By Mr. Kirk 33 v1 
   By Mr. James  39 v1 
   By Mr. Kirk   45 v1 
  
Court's Ruling 52 1 ...................................
  
Adjournment  56 1 .....................................
  
Reporter's Certificate 57 1 ...........................
 
 

ALPHABETICAL INDEX OF WITNESSES  

                                Direct    Cross   V.Dire  
 
Avery, Ronald             33 v1 39 v1 

45 v1 
 
Zgabay, Craig             11 v1 20 v1 

31 v1 

EXHIBITS OFFERED BY DEFENDANT 

EXHIBIT      DESCRIPTION           OFFERED  ADMITTED   
 
E          20 v1 20 v1Appraisal documents 
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CINDY CUMMINGS, CSR
OFFICIAL COURT REPORTER ‐ 433RD DISTRICT COURT

TEL. (830) 221‐1279   FAX (830)608‐2030

MOTION TO COMPEL
April 18, 2019

P R O C E E D I N G S 

THE COURT:  Mr. Kirk ‐‐ is there anybody

that I can do something without a record, or do y'all

need a record?  Y'all have got actually trial on the

merits scheduled, is that what that says on my docket?

MR. JAMES:  No, Your Honor.  It shouldn't

be a trial on the merits.  It's just a motion to compel.

THE COURT:  Do you want it on the record?

MR. JAMES:  Yes, Your Honor.

THE COURT:  Okay.  And y'all still think

it will take 30‐45 minutes?

MR. JAMES:  I hope that it doesn't take

that long, but it could.

THE COURT:  Why don't y'all come on up and

let's see what we're talking about just real quick.

This is 18‐1576.

MR. KIRK:  Your Honor, you have earned

your pay.

THE COURT:  I'll keep working at it.

MR. JAMES:  Your Honor, we ‐‐ we sent a

request for inspection to inspect the property.  This

case concerns the market value of property ‐‐

residential and commercial property owned by Mr. Kirk.  

We need our appraiser on the property to

do an inspection, to do a ‐‐ a USPAP, a Uniform
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CINDY CUMMINGS, CSR
OFFICIAL COURT REPORTER ‐ 433RD DISTRICT COURT

TEL. (830) 221‐1279   FAX (830)608‐2030

MOTION TO COMPEL
April 18, 2019

Standards Professional Appraisal Practice compliant

report and that would be legally and factually

sufficient under the rules of evidence.

THE COURT:  I usually call him Doug, but

Mr. Kirk ‐‐

MR. KIRK:  Yes, sir.

THE COURT:  ‐‐ I mean, is there some

opposition to a particular appraiser ‐‐

MR. KIRK:  Sir ‐‐

THE COURT:  ‐‐ or is that the issue? 

MR. KIRK:  Well, there's a ‐‐

THE COURT:  Is it a timing issue?

MR. KIRK:  It's ‐‐ it's a lot of things.

Am I ready to speak?

THE COURT:  Well, I mean, I'm just trying

to get the gist of it, not the entirety of it.

MR. KIRK:  Well, the gist of it is the

notice was defective.  And if you start looking at other

things, look at some of the other rules from ‐‐ from

Texas Civil Rules of Procedure, there's other ways to

solve this problem.

And I have a witness here today that will

help the understanding of that, that we can simplify

things without them having to send six people onto my

property and not even tell me who the inspector is.
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CINDY CUMMINGS, CSR
OFFICIAL COURT REPORTER ‐ 433RD DISTRICT COURT

TEL. (830) 221‐1279   FAX (830)608‐2030

MOTION TO COMPEL
April 18, 2019

And I can go through the defects ‐‐ the

defects of the notice, which ought to kill it right

there.  But if ‐‐ but if it doesn't kill it, we've got

all kinds of other arguments.

THE COURT:  So which one of the 199s or

197s do we ‐‐

MR. JAMES:  196.7.

MR. KIRK:  Okay.  We're looking at 196.7,

request a motion for entry upon property, and ‐‐ and

they made a request.  The rules say that they must state

the time, the place, the manner, the conditions and the

scope of the inspection.  And the rules say that they

should say who the inspector is.

And in their notice, the only thing they

gave me is a time and a place.  They didn't even tell me

who the inspector was going to be.  They said they have

got ‐‐ they've got ‐‐

MR. JAMES:  Your Honor ‐‐

MR. KIRK:  Excuse me, can I finish?

THE COURT:  Let him just ‐‐

MR. KIRK:  I'm doing that for her benefit.

They said they have parties who may

attend, so it's like a tourist event.  I need to know

who the inspector is.  The notice of inspection is

wholly defective.
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CINDY CUMMINGS, CSR
OFFICIAL COURT REPORTER ‐ 433RD DISTRICT COURT

TEL. (830) 221‐1279   FAX (830)608‐2030

MOTION TO COMPEL
April 18, 2019

THE COURT:  Okay.  Yes, sir?

MR. JAMES:  Your Honor, the appraiser is

Craig Zgabay.  He's listed in the request for

inspection.  And the other person, we have one

representative from the appraisal district listed and

then we wanted to send one attorney.

We listed the undersigned counsel, which

included four people on the signature block.  We only

need one attorney to go.  So we're anticipating three

people to ‐‐ to attend the inspection.

THE COURT:  If it were just three people,

if we named them, Mr. Kirk, and give you the ‐‐ the

date ‐‐ or a date, will that resolve this in the future?

In other words, even 30 days from today as far as

being ‐‐ I mean, written notice ‐‐ I mean, open court

notice, wouldn't that be a sufficient alternative?

MR. KIRK:  They're still going to have to

follow the rule that says they've got to tell me the

manner, the conditions and the scope.  None of that is

in the original notice and the rules say that it should

be.

THE COURT:  Well, I mean, it's going to be

in person as far as manner.  I'm understanding they're

going to have three people present.

MR. JAMES:  Our request says photographing
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CINDY CUMMINGS, CSR
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TEL. (830) 221‐1279   FAX (830)608‐2030

MOTION TO COMPEL
April 18, 2019

and videoing.  We don't need a video.  We can strike

that.  I know that there was an objection to that, but

we do want to photograph it for the report.  There's no

other scope or conditions limiting it.

We anticipate that it will take one to two

hours at the outside.  Most of it is because there's

a ‐‐ there's an amount of acreage that we'll have to

walk the perimeter ‐‐ or the appraiser will have to walk

the perimeter and so that will take a good portion of

the time.

There's also ‐‐ we don't know the number

of improvements exactly, somewhere around eight

different improvements.  So it will take a little bit of

time, but we don't anticipate it taking more than two

hours.

THE COURT:  If we limit it to two hours

and ‐‐

MR. KIRK:  Sir, there's another

alternative.

THE COURT:  Okay.

MR. KIRK:  I have a witness here in the

courtroom.  I'd like it put him on the stand and

illustrate to you that we have already done this work.

He's a ‐‐

THE COURT:  But they're entitled to do it.
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April 18, 2019

MR. KIRK:  But if you look at Rule 192.4,

it starts to talk about cumulative or duplicative

discovery obtainable from some other source that is more

convenient, less burdensome or less expensive.

We've already done the work that their

appraiser can use.  In fact, they have a copy of the

work.  Their appraiser can examine that.  All of the

buildings have been measured.  All of the buildings have

been photographed, inside and out.  There's diagrams

that show where they're located on the property.

THE COURT:  Okay.  Let me just ‐‐ I

understand you have a witness here, and I appreciate

that, but I'm just trying to expedite this.  By whom

with what capacity did that work that you're suggesting?

MR. KIRK:  This is a certified state

architect ‐‐ a state certified architect.  And what

architects do for a living is they measure things.

THE COURT:  I understand.

MR. KIRK:  They're good at this.

THE COURT:  But are they also the ‐‐ an

appraiser with the qualifications that would allow those

determinations to be admissible as an appraisal?

MR. KIRK:  No, sir.  He's not an

appraiser, but he has done an analysis.

THE COURT:  That's what I'm saying is they
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don't have to accept those numbers.

MR. KIRK:  No, they don't.  While it's ‐‐

the number is like measuring the size of a building.

THE COURT:  In regard to then taking those

numbers and comparing them for an appraisal.

MR. KIRK:  What will their appraiser do

different than measuring the buildings?  I've got the

measurements.  I've got the pictures.  I've got the

entire analysis here.  What are they going to do

different that they have to be on‐site to do it?  Why

can't they use the document that we produced and do

their analysis based on that?  

And the rules allow that.  The rules allow

that they ‐‐ they ‐‐ you know, we can do that in an

easier, less expensive way.  And the rules allow the

judge to make that statement.

THE COURT:  Well, if they want to agree to

that, that's fine; otherwise, we'll have to have a

hearing after lunch.  That's all I know to tell you to

do.

MR. JAMES:  We can't agree to take it.

THE COURT:  Okay.  Then we'll just need to

take this matter up.  I've got, you know, other matters.

I was just seeing if there might be some impasse that we

could resolve.  But otherwise, we'll just ‐‐ we'll have

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



    11

CINDY CUMMINGS, CSR
OFFICIAL COURT REPORTER ‐ 433RD DISTRICT COURT

TEL. (830) 221‐1279   FAX (830)608‐2030

CRAIG ZGABAY ‐ APRIL 18, 2019
Direct Examination by Mr. James

a hearing.

MR. KIRK:  All right.  Thank you, sir.

MR. JAMES:  Thank you, Your Honor.

THE COURT:  I don't want to deprive

anybody of a hearing.

(Recess taken)

THE COURT:  All right.  Back on the Kirk

and Comal Appraisal District matter.  If y'all ‐‐ so

it's your motion to compel.  This is 18‐1576.

Do you think there's anything else more we

need to put on the record at this stage?

MR. JAMES:  Yes, Your Honor.  We have our

appraiser we'd like to put on the stand.

THE COURT:  Call him on up.

If you want to, you can come over here to

the witness stand.  It will be easy enough.  Everybody

can see you there and the court reporter can hear you.

Let me get you to raise your right hand.

(Witness sworn)

THE COURT:  You may proceed.

CRAIG ZGABAY, 

having been first duly sworn, testified as follows: 

DIRECT EXAMINATION 

BY MR. JAMES: 

Q. All right.  Will you please state your name.
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A. Craig Zgabay.

Q. How are you currently employed?

A. I work for myself.  I have a company, Candela

Property Advisors.

Q. And what does your company do?

A. Primarily real estate appraisal.

Q. Would you please generally describe your

experience as an appraiser.

A. I've been appraising since 1990.  I've had my

MAI designation from the Appraisal Institute since 1997,

I believe.  I'm currently a state certified general

appraiser with the State of Texas.

Q. All right.  You mentioned that you have an MAI

and that you have a license with the State.  Do you have

any other licenses?

A. I'm a state salesman with the State of Texas as

well.

Q. Okay.  Do you have any other ‐‐ can you

generally state your educational background as it

relates to appraisal.

A. Got my ‐‐ my master's in land economics and

real estate in 1990 from Texas A&M, bachelor's in ‐‐ in

economics ‐‐ ag economics from A&M in '88.

Q. Are you required to take continuing education

as part of your licenses?
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A. I am.

Q. Okay.  What does that typically entail?

A. It's a hundred hours of continuing ed every

five years.

Q. Okay.

A. And I'm current on everything.

Q. How ‐‐ how have you been engaged in this case?

A. Well, I've been asked to come up here and talk

about whether an inspection is ‐‐ is needed for an

appraisal.  Would you like me to tell that part?

Q. We'll get there in just a minute.  What ‐‐ what

is the general definition of market value?

A. Well, in the appraisal world, market value

is ‐‐ is that price that a willing buyer and a willing

seller come to under conditions requisite to a fair sale

with each party acting prudently and informed and ‐‐ and

in cash or terms thereto.  That's the basic generally

accepted definition.

Q. Would a buyer in that scenario normally inspect

a property prior to purchasing it?

A. The buyer typically would, yeah.

Q. Yeah.  What ‐‐ what is entailed in an

inspection?

A. Typically we'll go out and measure the

property.  I will always walk the boundaries of the
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property looking for any encroachments or what may

appear to be unusual easements, anything that just looks

out of the ordinary.

And then with respect to the improvements,

it's important to note, you know, how they're built, the

condition, the ‐‐ the quality.  And the condition and

the quality are typically really important pieces of it

because later when you compare the subject property to

other properties that may have sold, you're ‐‐ you're

making judgments against how this property compares to

that other property with respect to its age and its

condition and its quality and features and so forth.

Q. How did you learn what was entailed or

necessary for an inspection?

A. Well, I mean, I guess through the education ‐‐

there's a good bit of education required to get the

designation from the Appraisal Institute, as well as

nearly 30 years of experience.

Q. If somebody did not have that experience, do

you think that there would be things that they could

possibly miss in doing an analysis of the property?

A. Possibly.

Q. When you inspect a property, what typical

things are you looking for?  I know you mentioned

quality and condition.  Is there anything else?
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A. It sort of depends a little bit on whether it's

commercial or residential.  So on commercial properties,

you know, how they're constructed, whether it's wood

frame or steel frame or concrete, is important because

there are different cost categories associated with

those kinds of structures.

On residential you tend to focus a little

bit more on just what is in demand in the market.  So,

you know, a house that has granite countertops and is

finished out very nicely is very different from one that

may have laminate countertops and hasn't been updated

since 1970 or whatever.

Q. Okay.  And with regard to the subject property,

the one that's at issue in this litigation, what types

of things would you be looking for?

A. Well, there ‐‐ I guess I'm not really sure even

what we're looking at.  I mean, the only data that ‐‐

that I've been able to see is what Comal Appraisal

District has on their Web site, and I've reviewed that.

I did have a chance to do a cursory review of the report

that ‐‐ that you had from the architect, I believe.

Q. Okay.  We'll come back to that.  Let's go on to

generally accepted appraisal methods.  When I say

generally accepted appraisal methods, what does that

term mean to you?
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A. Well, it's ‐‐ it's those practices that are

prescribed by the Uniform Standards of Professional

Appraisal Practice or USPAP as it's called.  In that

document it lays out in standards one and two how you

perform an appraisal and how you report it.

Standard one basically lays out the

process that you go through.  And these are ‐‐ you know,

these are minimum standards.  Most appraisers,

particularly those that are designated by the

appraiser ‐‐ Appraisal Institute, tend to go a little

bit above and beyond that.

Q. Okay.  Does USPAP always require an inspection?

A. The answer to that is yes and no.  The ‐‐ the

first part of it is it ‐‐ it will say in USPAP that an

inspection is not required.  However, in the preamble

USPAP, you have the scope of work rule and ‐‐ and it

basically says that the appraiser has to do whatever is

necessary to produce credible results.

So from my perspective, I always like to

look inside those ‐‐ the structure, walk the perimeter,

because that's how I understand basically what the

problem is, you know.

Q. Now, for this property specifically, would

USPAP require you to ‐‐ to conduct an inspection?

A. In my opinion on this one, yes, because this is
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not a standard kind of, you know, typical three‐bedroom,

two‐bath, you know, house in a subdivision.  This is ten

acres with some improvements, as I understand it, that

may be used commercially, some that are residential.  So

I don't think that I would feel comfortable appraising

this property without inspecting it.

Q. All right.  Would your report be more or less

reliable if you did not conduct an inspection?

A. It definitely would be less reliable if I

didn't conduct the inspection.

Q. Would your peers that have the ‐‐ the same

educational background that are complying with USPAP

conduct an inspection of this property?

A. They would.

Q. Okay.  Could you reasonably obtain the

information that you're looking for from another source?

A. Possibly, if ‐‐ you know, if it was somebody

that had the same experience that I did and would be

looking for the same things that I do.

Another appraiser that I have had some

relationship with and have seen his work product in the

past, in that situation I could possibly do it.

Q. Are you aware of any such person in this case

that you could rely upon ‐‐

A. No.
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Q. ‐‐ in that way?  All right.  Moving on to

the ‐‐ to the architectural report, you mentioned that

you had reviewed the ‐‐ the report.  Will you describe

the detail to which you've reviewed it.

A. Well, I mean, I looked at it when we were here

this morning.  The copy that we have ‐‐ or you have has

some black and white pictures.  That is not very helpful

actually.

Q. Okay.  Are you familiar with the architect ‐‐ I

believe his name is Mr. Avery?

A. I'm not.

Q. Okay.  So you don't have an opinion on his

credibility?

A. I don't.

Q. Okay.  Have you been asked or engaged to

provide an opinion on the quality of Mr. Avery's report?

A. No.

Q. Okay.  Is the report an appraisal?

A. His report?

Q. Yes.

A. No.

Q. Okay.  Would it be proper under USPAP to rely

on Mr. Avery's report in lieu of an inspection?

A. I don't think so because what I saw from the

report is that there were ‐‐ there were measurements and
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there were depictions of where certain improvements were

on the site.  But for example, what I didn't see is some

professional assessment of the condition of the property

or ‐‐ and I did note that there was some description of

the type of materials used and the age, but that still

wouldn't be sufficient to get a ‐‐ a well‐rounded view

of what it is you're appraising.

Q. Assuming that all that information was in there

and it was USPAP compliant and you did not know

Mr. Avery, would you be able to rely on his report?

A. If ‐‐ if all of that information was in there

and it was by somebody that had had appraisal training

and knew how to look at property and come to a judgment

of condition and quality, then yes.

MR. JAMES:  Okay.  At this time I'll pass

the witness.

THE COURT:  Any questions, Mr. Kirk?

MR. KIRK:  Your Honor, I have a question.

Can we put him on re‐call so that I can introduce the ‐‐

the documents so that we can talk from the document?  Is

that okay?

THE COURT:  Well, I mean, there may not be

any objection.

I don't know, is there an objection to

using this exhibit with this witness at this time?
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MR. JAMES:  We can discuss it.  I do have

an objection to introducing the exhibit into the record

because it has an appraisal conclusion.  He's not going

to be qualified as an appraiser, so we do ‐‐

THE COURT:  But for the purposes of

cross‐examination?

MR. JAMES:  No objection.

THE COURT:  Not for the truth of the

matter asserted at the moment?

MR. JAMES:  Yes, Your Honor.  That's fine.

THE COURT:  Why don't you just mark it as

whatever you want to mark it as.  You can mark it as

Respondent's Exhibit 1.

MR. KIRK:  Okay.  This is ‐‐ yeah.  We

call it a Exhibit E because we supplied it to them in

discovery.

THE COURT:  Well, that's fine.  We'll just

use the same number.

CROSS‐EXAMINATION 

BY MR. KIRK:  

Q. So I'm handing that to you.

THE COURT:  It's just at this juncture

admitted solely for the purpose of cross‐examination

rather than the truth of the matter asserted.

Q.   (BY MR. KIRK) Would you look at that document,
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please, and tell me if that's different than the one you

examined before.

A. Well, so these pictures are in color and a

little bit larger and legible.  Okay.  I've thumbed

through it.

Q. Does that appear to be the same document you

looked at except it's larger and in color?

A. Appears to be.

MR. KIRK:  Okay.  I'm going to suggest

that it is.  We can debate that later, but it is a

larger copy of the same thing that we provided to the

defense.

Q.   (BY MR. KIRK) You said that as an appraiser,

you are going to measure; is that correct?

A. Correct.

Q. What would you measure?

A. The outside walls of all of the improvements.

Q. And in that document, does it appear that

somebody has already measured the outside walls of the

improvements?

A. It appears so.  I see some square‐footage

calculations.

Q. And do you also see the diagrams and ‐‐ on that

particular page in the upper left‐hand corner, are there

measurements in the diagram itself?
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A. It appears so.

Q. And that's on page?

A. Ten.

Q. Ten, just for the record.  You indicated that

you would walk the boundaries.  What is the purpose of

that?

A. Like I said, just to see if there are any

unusual easements that may be apparent, whether there

are any encroachments, whether the property line appears

to be what ‐‐ you know, what it may ‐‐ whether the

property line corresponds to a survey, which is another

document.

Q. Would you look in this document on page two, an

aerial paragraph, do you see that?

A. I do.

Q. And on page three, a diagram that shows the

boundaries of the property, do you see that?

A. I do.

Q. Would these be the boundaries that you would

walk?

A. Yes.

Q. Okay.  And if you go back to the previous page

to page two, does it appear to you that this property is

bounded by highways?

A. Yes.
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Q. Does it appear that there's any other real

estate encroaching or near that property?

A. It doesn't appear to be from this aerial photo.

Q. Okay.  So you will agree, though, that those

are roads that go all the way around it?

A. Right.

Q. And do they appear to be like highways, state

highways, county highway?  They are not labeled, but is

that something you could get from the Internet, what ‐‐

what the names of those streets are?

A. Yes.

Q. You said that you would look at the

improvements; is that correct?

A. Sure.

Q. You indicated that you would look at the

condition; is that correct?

A. Right.

Q. Describe to me what the condition would be that

you're looking for.  What's a typical example of what

you're looking for?

A. Say in a house, you know, you would look at the

flooring and notice whether it appeared to be in good

condition or whether it had some years of wear on it.

Also, really important in residences would

be whether the bathrooms and the kitchen have been
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updated over the last five or ten years or so, condition

of the walls and ceilings and condition of the roof.

Q. Would you turn ‐‐ I'm sorry, would you turn to

page four.

A. Okay.

Q. I'm going to direct your attention to the

diagram that's in red.  And then would you look at

the ‐‐ in the box below that where it's labeled home,

does it say the word size?  Look at the box below the

red, bottom of the page.

A. Yeah.

Q. Does it say ‐‐ do you see the word size?

A. No ‐‐ oh, size, right at the top.  Okay.

Q. Okay.  Does it appear that there's measurements

20 feet by 30 feet?

A. It does.

Q. Is there the word front porch with some

measurements?

A. Yes.

Q. Is there a word that says structure?

A. Yes.

Q. Would you read that paragraph aloud, please.

A. Constructed of eight by eight by 16 inch

concrete masonry units, CMU, with fiberglass reinforced

stucco on exterior and no interior finish on the CMU.
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The interior partitions are two by four studs with

gypsum board.  The roof is concrete tiles on plywood on

wood roof trusses.  Foundation is reinforced concrete

slab on grade.

Q. And as an appraiser, would you garner any more

information than that by looking at this building in

terms of ‐‐ in terms of structure?

A. I don't see anything in there about the ‐‐

about the roof, about the roof cover.

Q. Let me direct your attention to where it says,

roof is concrete tiles on plywood roof trusses.

A. Oh, concrete tiles, yes, sir.

Q. Tiles, yes, sir.  So you do see something about

the roof; is that correct?

A. Yes.

Q. Let me direct your attention to the next

paragraph, condition.  Would you read that aloud,

please.

A. Home was built by the present owner, who is not

a builder with experience in the building field.  It is

unfinished and plumbing is in bad shape, bare plywood

floors upstairs.  Tile is coming up in places downstairs

through the slab cracks.  Stairs have open risers and no

finish.  Wood trim is rotting.  Clothes dryer is broken.

Barrels are intended for future roof rainwater
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collection system.

Q. Okay.  So as an appraiser when you look at a

structure, what else would you say typically besides

what's written in that paragraph?  And there's

pictures ‐‐ there's photographs here, too.  I want to

direct your attention to that.

A. I don't see anything about the kitchen.  And

the kitchen is certainly maybe one of the more important

points to look for when you're inspecting a house.  And

flooring, I don't see anything about flooring.

Q. If you will, turn to the next page, page number

five.  And I'm not going to make you read all of this

stuff, but do you see also the word structure,

condition, utilities?

A. I do.

Q. What else would you add if you were appraising

that property other than those things?  And if you want

to read it, you may, but we don't need to read it aloud,

unless you want to.

A. It ‐‐ it's not apparent to me whether there is

any central heat and air and whether there are window

units.

Q. Okay.  So on page five, let me direct your

attention to utilities.  It says, no mechanical,

electrical or plumbing available in the storage area.

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



    27

CINDY CUMMINGS, CSR
OFFICIAL COURT REPORTER ‐ 433RD DISTRICT COURT

TEL. (830) 221‐1279   FAX (830)608‐2030

CRAIG ZGABAY ‐ APRIL 18, 2019
Cross‐Examination by Mr. Kirk

A. So am I to understand all ‐‐ all of this is

storage, okay.

Q. Yes.  This description box belongs to these

photos and belongs to the diagram at the top of the

page.  It's all color‐coded so you can see what's what.

A. So the presence of heating and ventilation

systems wouldn't be very relevant for storage areas, but

it would be for the residence.

Q. All right.  Let me ask you another question.

You mentioned in appraising improvements, you used the

word "how is it built."

So what do you mean by that?  What do you

mean, how is it built?  I don't know your exact words,

but do you understand what I'm asking?

A. Yeah.  So whether it's a wood frame product or

whether wood frame and on slab or whether it's pier and

beam or whether in the case of commercial structures,

they tend to be more steel frame.

Q. Okay.  Now, let me direct your attention back

to page four.  In looking at those photographs, can you

tell the type or the how‐built question, what type of

construction it is?

And I also want to call your attention to

the fact that the structure ‐‐ the analyst said that it

was CMU.  Do you know what a CMU is?
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A. Concrete blocks.

Q. So can you look at the picture and compare the

picture with that structure description and satisfy

yourself that the photos reflect what's being said in

the description?

A. Let's see. 

Q. And this is on the how‐built question.

A. Right.  Well, so I would say these ‐‐ these

pictures here are the only ones of the outside of the

structure.  And I would say from those pictures, it's

not apparent to me.  If ‐‐ if I hadn't read that these

were CMUs, it's pretty difficult to look at that and

tell for sure.

Q. Okay.  Can you look at the photos and tell the

age of this building?

A. By looking at the photos?  I would say that's

pretty difficult to do just from these photos.

Q. Okay.  So if you looked at it in person, could

you tell how old it was?

A. It usually makes it easier, just because you

can walk around and see the different perspectives.

Q. But could you give me a date?

A. An exact date?

Q. Well, a year, two years?  

A. Usually when we get there and we, you know,

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



    29

CINDY CUMMINGS, CSR
OFFICIAL COURT REPORTER ‐ 433RD DISTRICT COURT

TEL. (830) 221‐1279   FAX (830)608‐2030

CRAIG ZGABAY ‐ APRIL 18, 2019
Cross‐Examination by Mr. Kirk

kind of take it all in, then we'll estimate like an

effective age.  So if something were built in 1960, for

example, and then renovated five years ago, maybe that

tends to lower its actual age to a lower effective age.

Q. If you looked at this structure in person,

could you tell what decade it was built in?

A. Probably could narrow it down, yeah.

Q. Could you tell what century it was built in?

A. I think so.

Q. Okay.  That will be an interesting thing to

find out.

Now, features ‐‐ you mentioned features.

What kind of features are you looking for?

A. Well, in some homes you have intercom systems

or you have central vacuum systems or you have HVAC that

has zoned features to it, those sorts of things.

Q. Okay.  Anything else?

A. Not off the top of my head.

Q. All right.  Let me see.  We may be ready.

You stated earlier that your goal is to do

whatever is necessary to produce credible results.

A. Right.

Q. Can you give me three things that you need to

do to make sure your results are credible from your 

perspective?
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A. So ‐‐ well, I mean, the first thing is to

understand the appraisal problem, what it is that you're

appraising.  And so that kind of goes to what we're

talking about here, inspecting it and having a good

record then of ‐‐ of what it is that you're appraising,

size, features, condition, so forth.

Secondly, then you have to finish going

through the appraisal process, which is ‐‐ well, usually

you will implement the sales comparison approach, which

is finding sales of similar properties, and then making

comparisons of the property that you're appraising with,

you know, these other properties that have sold.

Q. Okay.  Thank you.  So those items, the

appraisal process, the sale of comparisons, making

comparisons, where do you do that?  Do you do that

on‐site?

A. No.

Q. Do you need to be on‐site to do that?

A. Not the analytical part of it, no.

Q. Okay.  Thank you.  You also said that it's less

reliable without inspection.

A. I would say so generally, yeah.

Q. Are you familiar with the Texas Tax Code?

A. No.

Q. Okay.  So I'm not going to ask you a question,
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but I'll get that out later.

MR. KIRK:  I pass the witness.

MR. JAMES:  Just a couple of follow‐up

questions, Judge.

REDIRECT EXAMINATION 

BY MR. JAMES: 

Q. Do you know that the descriptions in this

architectural report are accurate?

A. I don't.

Q. Okay.  Do you know if anything is missing on

there that would affect the value of the property?

A. Well, I mean, not without studying it a bit

more.  But like I said on the ‐‐ on page four where

there's the description of the home, I mean, there's ‐‐

I ‐‐ like on the utility section, it just says

electrical, plumbing and HVAC, water from pump house via

ground garden hose.  Well, I mean, that tells me that

there's the presence of electrical, plumbing and HVAC,

but it doesn't tell me anything about whether it works,

whether it's sized properly and it's sufficient for the

home or not.

Q. Would your report be more credible if you were

able to verify the information there and then, you know,

discover additional information from an on‐site

inspection?
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A. Yes.

MR. KIRK:  All right.  Pass the witness.

THE COURT:  Anything else?

MR. KIRK:  That's all.  Thank you.

THE COURT:  Thank you.  You may step down.

Any other witnesses from the movant?

MR. JAMES:  No, Your Honor.

THE COURT:  All right.  Mr. Kirk, have you

got anything?

MR. KIRK:  Your Honor, if it would please

the Court, could I ask Ron Avery to become a witness for

us?

THE COURT:  Sure.

You can come on up.

MR. KIRK:  Was the previous witness sworn?

THE COURT:  Yes.

MR. KIRK:  So we need to swear him.  I

didn't catch that part.

THE COURT:  We will, yep.

Let me get you to raise your right hand.

(Witness sworn)

THE COURT:  Thank you.  You may have a

seat.
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RONALD AVERY, 

having been first duly sworn, testified as follows: 

DIRECT EXAMINATION 

BY MR. KIRK:  

Q. Could you state your name and address for the

record, please.

A. Yes.  Ronald Franklin Avery.  I live at 1933

Montclair in Seguin, Texas.

Q. Are you a licensed architect in the state of

Texas?

A. Yes, I am.

Q. How many years have you been a licensed

architect?

A. Oh, gee, can I just tell you when I got my

license?

Q. Yes, sir.

A. That was in 1984.  I'm not good at math on the

spot, so don't do that to me.

Q. How many ‐‐ how many years did you attend

college to study architecture?

A. I spent ‐‐ it's a five‐year program to get a

bachelor's of architecture and then a minimum three

years' internship.  And I spent seven years' internship

in the Houston area, multiple firms.

Q. Do architects make accurate measurements of

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



    34

CINDY CUMMINGS, CSR
OFFICIAL COURT REPORTER ‐ 433RD DISTRICT COURT

TEL. (830) 221‐1279   FAX (830)608‐2030

RONALD AVERY ‐ APRIL 18, 2019
Direct Examination by Mr. Kirk

built structures for their use in recording existing

buildings and modifying them?

A. That's one of the things they're known for,

yes.

Q. Have you measured and documented properties

before for your use as an architect?

A. Absolutely.

Q. Okay.  I'm going to hand you what has been

marked as ‐‐ 

MR. KIRK:  I'm sorry, Exhibit ‐‐ 

THE REPORTER:  E.  

MR. KIRK:  So we all stuck with E,

excellent.

And I'm sorry, Judge, you never got to see

that.

Q.   (BY MR. KIRK) Okay.  Do you recognize this

document, Mr. Avery?

A. Yes.  It looks like a blowup.  I did produce

eight‐and‐a‐half by 11 in color that I gave you earlier.

And this one I see is ‐‐ is a blown‐up copy.

Q. What's the title of that document?

A. Architect's Analysis of the Property of

Mr. Douglas Kirk.

Q. Did you produce this document and apply your

architectural seal to it?
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A. Yes, I did.

Q. And where would we see the seal on that

document?

A. It's on the ‐‐ on the front page here.

Q. So this is already in evidence.  Let's talk

about it.  In February 2019, did you visit the property

the subject of your analysis?

A. I did.

THE COURT:  Okay.  Let me just stop you.

I mean, it ‐‐ it's his analysis.  It's admitted into

evidence on a limited fashion at the moment.

MR. KIRK:  Okay.

THE COURT:  So I mean, if you want it ‐‐

MR. KIRK:  You could just say, move along.

THE WITNESS:  Limited to the issue.

MR. KIRK:  Well, I'll move along ‐‐ or am

I going too slow, Your Honor?

THE COURT:  No.  I mean, if you want it in

other than the cross‐examination of the prior witness,

we need to ‐‐ we probably need to proffer it as such.

MR. KIRK:  Actually, I would like it

admitted as a document that he can testify to, so shall

we do that separately?

THE COURT:  Well, that's why I'm

interrupting.
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MR. KIRK:  Yes, sir.

MR. JAMES:  And then I have the same

objection, that it has appraisal judgments in here.

He's not been ‐‐ there's ‐‐ he's not been admitted as an

expert for appraisal purposes and he wouldn't qualify

for it.  So I'm okay with him talking about it

generally, but I don't want it ‐‐

THE COURT:  Yeah.  As far as the

admissibility of the document, the document is

admissible but yet subject to cross‐examination

regarding the credibility of the information therein.

You can cross‐examine him about it.

MR. JAMES:  Okay.  All right.

THE COURT:  I'm not taking anything within

the document, numbers otherwise, for face value.

MR. JAMES:  Okay.  Fair ‐‐ fair enough.

MR. KIRK:  So in English that means I can

proceed?

THE COURT:  Now you may proceed.  I'll

admit it.  This is this witness' product.

MR. KIRK:  Thank you.

Q.   (BY MR. KIRK) Who owns the property that that

analysis is of?  I think we asked that.

A. I understand you, Douglas Kirk, does.

Q. Did you personally measure the structures that
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are located on the property?

A. Yes, I did.

Q. And how did you measure that property?

A. With a tape measure that you would build

buildings with.  You've seen them before.  And also, I

used a ‐‐ a laser measuring device in some situations.

Q. Did you personally photograph the interior and

exterior of any structures that you wanted to?

A. Yes, I did.

Q. And do those pictures appear in the document?

A. Yes, they do.

Q. Did you prepare the analysis based upon the

data that you gathered?

A. Yes.

Q. Did anyone tell you what to do or what not to

do regarding gathering data?

A. No, they did not.

Q. Were you restricted in any way in gathering the

data?

A. No, sir.

Q. Does your property analysis accurately

represent what you saw on the property?

A. It does.

Q. Did you personally make the drawings in the

property analysis?
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A. I did.

Q. Did you make those drawings based upon the data

that you personally gathered in the field?

A. I did.

Q. Did you name the structures and color‐code them

in the documents so that anyone could easily locate them

and know the size, condition, type and quality of

construction of each improvement?

A. I did.

Q. Did you also add notes about available utility,

plumbing, electrical, heating, ventilation and air

conditioning systems observed in each of the structures?

A. I did.

Q. Did you also do a site plan of the property?

A. I did.

Q. Did you take into account contour lines and

topographic information?

A. I did.

Q. Is your property analysis an accurate

description of the size, character and quality of the

property and its improvements sufficient in your

estimation for any licensed appraiser to use in

determining its value compared to other properties?

A. It is.  I think it's a sufficient report for

that, yes.
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MR. KIRK:  I pass the witness.

CROSS‐EXAMINATION 

BY MR. JAMES:  

Q. All right.  Mr. Avery, how do you know

Mr. Kirk?  How did you become familiar with him?

A. We've been friends over the years.

Q. For how long?

A. Oh, I don't know ‐‐ what, ten, 15?  I don't ‐‐

I can't remember exactly when I first met him.

Q. Do you have any appraisal experience?

A. No.  I'm not an appraiser.  I'm familiar with

what they do.  I've hired two of them myself.  I mean,

I ‐‐ I kind of know what they do.  I've seen the reports

they make and stuff, yes.

Q. So the last question that Mr. Kirk asked you

asked you if this report was sufficient for any

appraiser to use.

A. Yes.

Q. You know that just by ‐‐ by working

occasionally, not based on any particular training or

education?

A. Well, like I said, I have seen their work.

I've hired two of them myself on two different pieces of

property I own.  I know the kind of things they do.  I'm

not an appraiser.  This isn't an appraisal, but it is a
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report that is sufficient for appraisal work, yes.

Q. Okay.  But when you say it's sufficient for

appraisal work, that judgment is not based on any

education or any other training?

A. Well, I have a license as an architect, a

pretty good background for dealing with buildings ‐‐

Q. Yes.

A. ‐‐ and dealing with site developments, the site

work, what it takes to do that kind of stuff, yeah.

Q. Other than the architectural experience, do you

have any other ‐‐ any appraisal experience or education?

A. Yeah ‐‐ well, I mean, it's ‐‐ I've had some

very close relationships with it, yeah.  I've had to

read those.  We read appraisals when we develop

property.  We get appraisals of property so we know how

much it costs.

Q. So you've read appraisals before?

A. I've read many appraisals.

Q. Any other thing besides reading appraisals, any

other training or education?

A. I've never performed an appraisal ‐‐ appraisal

for an appraisal.  I mean, let's make that clear.  I'm

not an appraiser.

Q. To that, you have value ‐‐

A. I'm not ignorant of the topic, though.
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Q. No.  I understand.  You have a lot of

experience.

A. Yeah.  Thank you.

Q. Architects ‐‐ architects work closely with

appraisers from time to time.

A. Yes, they do.  Yes.

Q. Okay.  Okay.  When did you first ‐‐ when were

you first on the property?  When was the first time that

you visited the subject property?

A. I'm sorry, I still didn't hear that.

Q. When was the first time that you visited the

subject property?

A. First time ever?

Q. Yes, sir.

A. I don't know.  I can't remember it.  Like I

said, I can't remember exactly when I met him or when I

first visited the property.  I bought fireworks over at

his fireworks stand that's on the property.

Q. When was that?

A. Oh, geez, a couple of years ago ‐‐

Q. Okay.

A. ‐‐ something like that.

Q. But that was probably the first time that you

were on his property?

A. No.  I think he ‐‐ he does a newspaper and I
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have seen ‐‐ I have met him at his house before to talk

about stuff in the newspaper.

Q. Okay.

A. He lives on the property, so I ‐‐ I've been out

there to see him at his home.

Q. Okay.  Are you being paid for your opinion ‐‐

or were you paid for this report?

A. Yeah, he did.  He paid me.

Q. What was your fee?

A. $200.

Q. Okay.  Do you own property nearby Mr. Kirk's

property?

A. No, I don't.

Q. Okay.  Have you ever filed a protest with the

appraisal district?

A. Yes.

Q. Okay.  What was the result of that protest?

A. Pretty good.  I got one piece of property

reduced from $60,000 to $385.

Q. Oh, wow.  That was a success.

A. The judge wanted to actually get me to help him

on his appraisal work.

Q. So you had a lawsuit as well that followed?

A. Yes, I did.

Q. You've sued the appraisal district before?
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A. Yes.  Yes.

Q. Okay.  Do you have an opinion of the appraisal

district and their work?

A. An opinion of the appraisal district?

Q. Yeah.  Did they do a good job?  Did they do a

bad job?  What's your general opinion.

A. Well, it depends on the property, you know.

Q. Okay.  Generally, what ‐‐ what was your opinion

of the appraisal district then?

A. Well, sometimes they do a pretty accurate job

of what they do and sometimes they don't.  It just

depends on the property.

Q. Okay.  Let's see if we have anything else.

This architecture report, are there any

requirements or guidelines that govern how the report is

to be written?

A. Any guidelines?  Well, yes.  I mean, first of

all, you've got to document what you have.  You have to

get the size of it.

Q. What gives you the authority or guidelines that

you have to follow?  Is there any ‐‐ like for instance,

when Mr. Zgabay was up here, he was talking about the

Uniform Standards of Professional Appraisal Practices

that govern appraisal reporting.

A. Right.
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Q. Is there something analogous for architecture

reporting?

A. Not really.  Because like I say, they don't do

appraisal work.  We do know how to document what's on

the site because we do site analysis.  I mean, you could

hire an architect ‐‐ and many times when you build

buildings or design a project, you have them do what

they call site analysis.  That's one of the first things

we look ‐‐ learn in school is site analysis.

So you go to the property and you ‐‐ and

you ‐‐ first of all, you look up a lot of things about

property, you know, the sun orientated, the wind ‐‐

available wind and all of that kind of stuff.  You

document where trees are, like the topography of the

place; the temperatures year‐round, all kinds of things.  

Now, that kind of stuff is not in here.

It's not really that relevant, but it ‐‐ yeah, property

analysis can be quite extensive.

Q. Okay.  Could you have completed this report

without an on‐site inspection?

A. I couldn't have done this without ‐‐ yeah,

myself, I couldn't have done it without going to it.

Q. All right.

MR. JAMES:  We'll pass the witness.
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REDIRECT EXAMINATION 

BY MR. KIRK: 

Q. Okay.  First, I've got a couple of questions.

The fact that you've been to the property and you've

photographed the property and you've had full access to

the property, that led you to write this document; is

that correct?

A. Correct.

Q. Do I need to hire another architect to do the

same thing or can I trust that yours is accurate?

A. I think you could trust my work.  I'll stand

behind my work.  I can't imagine anybody going out there

and producing better work.

Q. If I hired an appraiser and gave him that

document, do you think he could answer the questions

that he needs ‐‐

A. He could do it.

Q. ‐‐ answered?

A. He could do a better appraisal than I could,

but using the same material.

Q. But would he need to duplicate your work ‐‐

A. No, he wouldn't.

Q. ‐‐ in order ‐‐ like if he took his camera out

and pointed it at the wall, would his camera show

something that yours did not?
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A. No, sir.

Q. If he measured the wall with a tape measure or

with a laser device, would his measurement be better

than yours?

A. No, sir.

Q. If he asked questions about utilities and

mechanicals and so on, would his results be different

than yours?

A. No, sir.

Q. Okay.  Another question, it was pointed out

that you and I are friends.  This is true, is it not?

A. Correct.

Q. Would you jeopardize your architectural

credentials, your seal, for me as a friend?  Would you

lie for me?

A. I would not.

Q. The architectural seal that you have, not

everybody has one of those, do they?

A. No, sir.

Q. What's the importance of that seal?  If you

look at, say, a set of blueprints or analysis and that

seal is there, what does that tell the world?

A. That tells them that I stand behind the work as

a professional architect, that that's an accurate record

of what's on the ground there.
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Q. How did you get that seal?

A. Well, I told you the background, my work.  I

had to study for five years, work in the offices for

three years.  That's when you get your ‐‐ you take

exams, of course.  They're quite extensive, nothing but

two days of exams.

Q. You've worked for David Weekley Homes?

A. Yes.

Q. How many homes do you think you've sealed for

them in the past three years?

A. I've sealed over a hundred homes.

MR. KIRK:  Pass the witness.

THE COURT:  Anything further?

MR. JAMES:  No other questions.

THE COURT:  Thank you.  You can step down.

Any additional witnesses?

MR. KIRK:  No, sir.

THE COURT:  Okay.  I think it would

just ‐‐ I mean, it's not about lying or anything else.

It's ‐‐ it's the matter ‐‐ it's a judgment call.  It's a

judgment call necessary by an appraiser versus an

architect.  And even the architect couldn't have done

his work without going to the site.

And so the same, I think, would very much

be true for an appraiser.  And a judgment call is ‐‐

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



    48

CINDY CUMMINGS, CSR
OFFICIAL COURT REPORTER ‐ 433RD DISTRICT COURT

TEL. (830) 221‐1279   FAX (830)608‐2030

because a judgment call ‐‐ it's a personal evaluation.

I mean with that, I appreciate the 192.4 rule, but I

still think we ‐‐ we need to probably allow for the

appropriate appraisal.

MR. KIRK:  Your Honor, can I bring up a

bit of law?

THE COURT:  You may.

MR. KIRK:  This is the Texas Tax Code,

Chapter 25, Section 25.18.  It's talking about periodic

reappraisals.  It says under Section 25.181, Identifying

property to be appraised through physical inspection or

by other reliable means of identification, including

deeds or other legal documentation, aerial photographs,

land‐based photographs, surveys, maps and property

sketches.

So the Texas Tax Code is telling us, you

can do an appraisal in Texas with an inspection or you

can do it with all of these other things.  It doesn't

require you to do an inspection.

And I would argue as we started out

earlier today, 192.4, limitations on the scope of

discovery, we've already done the work.  I don't see

that it makes any sense to literally violate my rights

to say no, you cannot come on the property so that they

could do something that's already been done.
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I feel like we ought to work something out

as opposed to telling me that I have to give away all of

my rights, my ‐‐ my Fourth Amendment right, my Section 9

right from the Texas Constitution, the ‐‐ the right of

criminal ‐‐ or noncriminal trespass, Texas Penal Code

Section 30.05.

I don't want anybody on my property.  I've

been burglarized at six ‐‐ at least six times.  I have a

tremendous amount of passive deterrent systems on that

property.  And to let somebody come on that property

means I have to shut that all down.  That's annoying.

It's a burden.  It's not necessary and it's going to

cost ‐‐ frankly, it's goes to cost the appraisal

district or the defendant in order for me to do all of

that.

THE COURT:  And does that passive

deterrent system add value to the property?

MR. KIRK:  Probably not, but it sure is

annoying when you hit it.  It's not something I want

people walking around on the property.

THE COURT:  I don't know what a passive

deterrent system is or is not.  But if it's a security

system, is that reflected in this architectural report?

MR. KIRK:  No, sir, it's not.  It's things

like trip wires.  The cost of a trip wire is maybe a
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buck ‐‐

THE COURT:  It's not ‐‐

MR. KIRK:  ‐‐ but when you trip ‐‐

THE COURT:  It's not just the cost basis

that's important.

MR. KIRK:  When you trip on it, it sure

hurts.  There are also systems where pepper spray is

released when you trip it.  That's all going to have to

be dismantled if ‐‐ somebody that I don't approve of

being there, I have to protect their safety.  I've got

to go through and take all of that out.  Otherwise,

they're going to get hurt and then guess what, they're

going to sue me.

Your Honor, another point, the appraisal

district appraises thousands of pieces of property every

year without a physical inspection and they stand by

those appraisals.  They publish them.  They send them to

the taxpayer.  The taxpayer pays based upon those

appraisals.  They're not physically done.  Why is this

so different?  We've offered them a whole lot more

information than they've ever seen before.  Why can't

they take that and make their judgment?

THE COURT:  I think they probably could if

they wanted to, but they're not limited to that.  That's

the problem.  There's alternate ways to do it, but
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there's not a limitation on that.

MR. JAMES:  Your Honor, I just ‐‐ I want

to add ‐‐ I don't know what I need to respond to

specifically there, but this is a de novo review.  Mass

appraisal standards are used on the administrative

level.  But once it gets to district court, the Texas

Tax Code specifically states that this is a de novo

review of the appraisal review board order.  

This case is governed by the same rules

that apply to civil cases generally.  We aren't confined

to how it is done at the administrative level.  This is

a ‐‐ this is a legal proceeding.  The rules of civil

procedure that normally apply in this case.

THE COURT:  Yeah.  I mean, just typically

when you go from the administrative to the legal, we're

ramping up, so to speak, the standards regarding

authenticity, credibility, the weight to be given to all

of the different types of evidence in a hypothetical

situation, ergo the reason to up the quality from

different methods that you have suggested, including

what you have provided.  

I mean, I think there can be some

reasonable conditions established that ‐‐ you know, that

will allow for an appropriate inspection.  I ‐‐ I just

don't think that any taxpayer can produce their own
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work, you know, and then expect the other side of

litigation to accept it.

I mean, this ‐‐ this will be used for your

side of the equation and they're entitled to use what

they want for their side and then the two can compete.

That's what the purpose of litigation is.  Then we'll

let the fact finder decide ultimately which one they

place most or more credibility in.  It might be a

combination of the two somewhat.

And with that, I mean, I'm going to order

that the inspection be allowed, Doug ‐‐ Mr. Kirk.

MR. KIRK:  And, Your Honor, what

conditions are we going to follow?

THE COURT:  Three people.  I mean ‐‐

MR. JAMES:  Can we ‐‐ can we add a

potential peace officer to come with us?  I'm a little

bit nervous about all of the passive ‐‐ it will be the

three people that we mentioned and then possibly a peace

officer.

THE COURT:  I don't know what ‐‐ what do

you mean by that?  I mean, somebody on duty or

something?

MR. JAMES:  Somebody from the sheriff's

office.  We'll hire an off‐duty cop to come with us just

to supervise so that ‐‐ so that it's a ‐‐ it's a
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And with that, I mean, I'm going to order
that the inspection be allowed, Doug ‐‐ Mr. Kirk.
MR. KIRK:  And, Your Honor, what
conditions are we going to follow?
THE COURT:  Three people.  I mean ‐‐
MR. JAMES:  Can we ‐‐ can we add a
potential peace officer to come with us?  I'm a little
bit nervous about all of the passive ‐‐ it will be the
three people that we mentioned and then possibly a peace
officer.
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THE COURT:  I don't know what ‐‐ what do
you mean by that?  I mean, somebody on duty or
something?
MR. JAMES:  Somebody from the sheriff's
office.  We'll hire an off‐duty cop to come with us just
to supervise so that ‐‐ so that it's a ‐‐ it's a
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protected inspection and everything is clear.

MR. KIRK:  That's pretty offensive.

THE COURT:  Yeah.  I'm not sure that's ‐‐

when do you need to accomplish this by?

MR. JAMES:  We would like to do it in the

next 30 days, if that's practical.

THE COURT:  Gotcha.  Today is the 18th.  I

don't know what day of the week ‐‐

MR. KIRK:  Look for a Sunday, please.

THE COURT:  A Sunday?

MR. KIRK:  A Sunday, yes, sir.

THE COURT:  I'm not going to force them to

do it on a Sunday, on a weekend.

MR. KIRK:  But you're going to force me to

do it on a nonweekend.  Why do they get to pick the date

and I don't?  

And I would argue, too, they only need one

person.  This appraiser right here ‐‐ we'll go with this

guy right here.  Why do they need three people?  What

are they going to do, hold his camera?

THE COURT:  That's just as offensive.

MR. KIRK:  I'm sorry?

THE COURT:  That's just as offensive,

Mr. Kirk.

MR. KIRK:  Sir, I think it's very
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MR. KIRK:  That's pretty offensive.
THE COURT:  Yeah.  I'm not sure that's ‐‐
when do you need to accomplish this by?
MR. JAMES:  We would like to do it in the
next 30 days, if that's practical.
THE COURT:  Gotcha.  Today is the 18th.  I
don't know what day of the week ‐‐
MR. KIRK:  Look for a Sunday, please.
THE COURT:  A Sunday?
MR. KIRK:  A Sunday, yes, sir.
THE COURT:  I'm not going to force them to
do it on a Sunday, on a weekend.
MR. KIRK:  But you're going to force me to
do it on a nonweekend.  Why do they get to pick the date
and I don't?
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And I would argue, too, they only need one
person.  This appraiser right here ‐‐ we'll go with this
guy right here.  Why do they need three people?  What
are they going to do, hold his camera?
THE COURT:  That's just as offensive.
MR. KIRK:  I'm sorry?
THE COURT:  That's just as offensive,
Mr. Kirk.
MR. KIRK:  Sir, I think it's very
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offensive to order me ‐‐

THE COURT:  All right.  Very good.

THE BAILIFF:  Quiet, sir.  Watch your tone

with the Court, please.  Thank you.  

THE COURT:  Very good.  I'm not ‐‐ I'm not

going to send a peace officer out there.  But at the

same time, if somebody needs to ‐‐ assistance, they can

have some assistance.  And if they want to do it on the

19th of May, which is a Sunday, they can do it.  My

point is, they can do it that week of the 19th through

the 25th with, you know, basically ten days' notice or

something.  Is that sufficient, with the precise day

within that week, I mean, that they choose?  I don't

know what their schedule is.  I'm not going to dictate

that somebody go do it on a weekend because normally

people are going to church.

MR. KIRK:  What length of time, sir?

MR. JAMES:  We can limit it to two hours.

THE COURT:  Two hours.

MR. KIRK:  And can we have the names of

the people in advance so we can do a background check?

THE COURT:  I mean, if you must, but ‐‐

yeah, we'll get you the names, just ten days in advance.

MR. JAMES:  We can do that.

THE COURT:  Just pick the date, give them
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THE COURT:  All right.  Very good.
THE BAILIFF:  Quiet, sir.  Watch your tone
with the Court, please.  Thank you.  
THE COURT:  Very good.  I'm not ‐‐ I'm not
going to send a peace officer out there.  But at the
same time, if somebody needs to ‐‐ assistance, they can
have some assistance.  And if they want to do it on the
19th of May, which is a Sunday, they can do it.  My
point is, they can do it that week of the 19th through
the 25th with, you know, basically ten days
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the names.

MR. JAMES:  Okay.  What time of the day

works best for you?

MR. KIRK:  1:00.

THE COURT:  Okay.  At one p.m. on whatever

date they give you notice of, the names of the people,

ten days in advance of some date, the 19th through the

25th.

Anything else?

MR. JAMES:  No, Your Honor.

THE COURT:  I mean, as far as you ‐‐ just

conditions, so to speak?

MR. KIRK:  Well, I ‐‐ I would have a lot

of conditions.  I would want them to sign a liability

release so if anybody gets hurt, I'm not blamed.  This

property has creeks that are 16 feet deep.  And if

somebody falls in a creek and breaks a leg, I don't want

to be responsible.

THE COURT:  I'm ordering it, the

inspection.  I mean, if there's ‐‐ there's a bit of a ‐‐

you know, as an order of the Court, I think that pretty

much sufficiently covers you in that regard.  

Anything else?

MR. KIRK:  I guess not.  Thank you.

THE COURT:  Okay.
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MR. JAMES:  Okay.  What time of the day
works best for you?
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MR. KIRK:  1:00.
THE COURT:  Okay.  At one p.m. on whatever
date they give you notice of, the names of the people,
ten days in advance of some date, the 19th through the
25th.
Anything else?
MR. JAMES:  No, Your Honor.
THE COURT:  I mean, as far as you ‐‐ just
conditions, so to speak?
MR. KIRK:  Well, I ‐‐ I would have a lot
of conditions.  I would want them to sign a liability
release so if anybody gets hurt, I'm not blamed.  This
property has creeks that are 16 feet deep.  And if
somebody falls in a creek and breaks a leg, I don't want
to be responsible.
THE COURT:  I'm ordering it, the
inspection.  I mean, if there's ‐‐ there's a bit of a ‐‐
you know, as an order of the Court, I think that pretty
much sufficiently covers you in that regard.
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MR. JAMES:  Thank you, Your Honor.

MR. KIRK:  Do you need that document?

THE COURT:  No.  You may have it.  You can

withdraw the exhibits.

MR. KIRK:  Thank you.  We'll withdraw them

and bring them back at trial.  Thank you very much.

MR. JAMES:  May we be excused?

THE COURT:  Yes.

MR. JAMES:  Thank you, Your Honor.

(Proceedings adjourned)
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CINDY CUMMINGS, CSR
OFFICIAL COURT REPORTER ‐ 433RD DISTRICT COURT

TEL. (830) 221‐1279   FAX (830)608‐2030

STATE OF TEXAS 

COUNTY OF COMAL 

 

I, Cindy Cummings, Official Court Reporter in and 

for the 433rd District Court of Comal, State of Texas, 

do hereby certify that the above and foregoing contains 

a true and correct transcription of all portions of 

evidence and other proceedings requested in writing by 

counsel for the parties to be included in this volume of 

the Reporter's Record in the above‐styled and numbered 

cause, all of which occurred in open court or in 

chambers and were reported by me. 

GIVEN UNDER MY HAND, on this the 28th day of April, 

2019. 

    /s/ Cindy Cummings 
                                                       

      Cindy Cummings, Texas CSR 3210 
                          Official Court Reporter 

433 Judicial District Court 
                          150 N. Seguin Street           
                          Suite 317                      

New Braunfels, Texas 78130 
                          Tel 830‐221‐1279               
                          Fax 830‐608‐2030               
                          Expiration:  12/31/19 
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EXHIBIT E



1

Myzar Mendoza

From: Kirk Swinney

Sent: Monday, April 29, 2019 11:40 AM

To: dougkirk@gvtc.com

Subject: Kirk v Comal AD

Attachments: Rule 11 inspect.pdf

Mr. Kirk 

Per the Court’s instruction, please see the attached proposed agreement regarding the inspection of your property.  Please 
let me know at your earliest opportunity whether this proposal will be acceptable. 

Kirk Swinney 

www.lsejlaw.com
623 S. Baker Cir. 
Leander, Texas 78641 
(512) 379-5800
cell: (512) 422-2847 

EXHIBIT F



CAUSE NO. C2018-1576B 

 

DOUGLAS WALTER KIRK, 

 

Plaintiff, 

 

v. 

 

 COMAL APPRAISAL DISTRICT 

 

Defendant. 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

IN THE DISTRICT COURT OF 

 

 

 

COMAL COUNTY, TEXAS 

 

 

 

207TH JUDICIAL DISTRICT 
 

 

RULE 11 AGREEMENT REGARDING INSPECTION OF PROPERTY 

 

The parties hereto, the Plaintiff Douglas Walter Kirk, and Defendant Comal Appraisal 

District, in order to resolve disputes, comply with Court directive, and expedite discovery herein, 

agree as follows: 

The Comal Appraisal District shall be allowed to inspect and photograph the subject 

property of this litigation, both the interior and exterior of all buildings, beginning at 1:00 p.m. on 

May 21, 2019.  The inspection shall last no longer than two hours.  Persons attending the deposition 

on behalf of the Comal Appraisal District shall be Craig Zgabay, Rufino H. Lozano, and one of 

the undersigned counsel of record, being Kirk Swinney.  If Mr. Swinney is not available, then the 

Defendant shall designate an alternate attorney from the undersigned not later than 10 days before 

the inspection. 

  

EXHIBIT G



AGREED: 

 

DOUGLAS W. KIRK    LOW SWINNEY EVANS & JAMES, PLLC 

Pro se 

1850 Old Sattler Rd.    623 S. Baker Cir. 

Canyon Lake, Texas 78130   Leander, Texas 78641 

Telephone (830) 237-7313   Phone (512) 379-5800 

e-mail: dougkirk@gvtc.com   Fax (512) 367-5932 

             

            By:_______________________________ 

By:________________________ Kirk Swinney 

      Douglas Walter Kirk State Bar No. 19588400 

 kswinney@lsejlaw.com 

 Ryan L. James 

 State Bar No. 24078731 

 rjames@lsejlaw.com 

 Peter William Low 

 State Bar No. 12619300 

 peterwilliamlow@lsejlaw.com 

 James R. Evans, Jr. 

 State Bar No. 06721500 

 jevans@lsejlaw.com 

 

      ATTORNEYS FOR DEFENDANT 

 

mailto:kswinney@lsejlaw.com
mailto:rjames@lsejlaw.com
mailto:peterwilliamlow@lsejlaw.com
mailto:jevans@lsejlaw.com


1

Myzar Mendoza

From: Douglas Kirk <dougkirk@gvtc.com>

Sent: Thursday, May 9, 2019 4:06 PM

To: Kirk Swinney; Douglas Kirk

Subject: Re: Kirk v Comal AD

Attachments: Court Ordered Inspection Agreement.pdf

Mr. Swinney: 

May 19, 2019 1 pm. 

Attached are the documents that will need to be signed and returned by noon May 16, 2019 with payment. 

You still have an opportunity to settle this lawsuit. 

The CAD returns the value to the average of the five years prior to their dramatic increase; the defendant pays my costs 
of court and expenses; the defendant agrees to leave me alone and stop harassing me; the Tax Assessor Collector 
returns to me the over payment made for the 2018 taxes. 

This offer expires 11:59 am May 16, 2019. 

Thank you. 

Douglas Kirk 

On 5/8/2019 4:45 PM, Kirk Swinney wrote: 

Mr. Kirk

Will the Rule 11 regarding the inspection be acceptable to you?  If not, would you propose a different 
date?  I just need to know how to plan.

Kirk Swinney

www.lsejlaw.com
623 S. Baker Cir.
Leander, Texas 78641
(512) 379-5800
cell: (512) 422-2847

EXHIBIT H



Background Status
Form A-29809 Date:_____________

Last Name:________________ First Name:______________ Middle Name: ___________

Current Address:______________________ City:_______________ State:____ Zip:_____

Date of Birth:____________________ Place of Birth:_______________________________

National Origin:__________________ Citizenship of which nation(s)?_______________

___Yes  ___ No  Do you have a valid passport issued by the United States?

___Yes  ___ No  Do you have an original birth certificate?

Texas Driver’s License Number:__________________  Expiration Date:_____________

Last Four Digits Social Security Number:_________

Have you ever been convicted of a felony?  ___  Yes  ___ No

If yes, for each conviction state charge, jurisdiction, punishment, date of offense.

Have you ever been convicted of a misdemeanor?  ___  Yes  ___ No

If yes, for each conviction state charge, jurisdiction, punishment, date of offense.

Are you a registered sex offender?  ___ Yes  ___ No

Are you an unregistered sex offender?  ___ Yes  ___ No

Have you ever been a member of any of the following?  (Check all that apply.)

___ Communist Party ___ Republican Party

___ Democrat Socialist Party ___ Libertarian Party

___ Students for a Democratic Society ___ Green Party

___ Democrat Party ___ Tea Party

I, (Print Name)________________ completed this form myself and under penalty of

perjury I swear that all information provided is true, correct and full.  Furthermore,

by signing this document I give express permission to the requestor to conduct a full

and unencumbered background check on me.

Signature:__________________________

Page 1 of 6 (Make and sign three copies of Page 1--one for each party.)

EXHIBIT I



Non-Disclosure

Agreement
Form R-1499

I, (Print Name)________________ agree upon my own free will that anything I see or

experience on premises owned by Douglas Walter Kirk, cannot and will not be 

disclosed, discussed, revealed, or shared with any living human being for as long as

I shall live, and, 

I agree that I will make no notes, write no biographies, record no audio, record no

video as a result of my experience on premises owned by Douglas Walter Kirk, and,

I agree that anything I learn as a result of my experience on premises owned by

Douglas Walter Kirk, is proprietary, confidential, classified and some, all, or part of

what I experience may be covered by the Invention Secrecy Act of 1951 (Pub.L. 82–

256, 66 Stat. 3, cdf 35 U.S.C. ch. 17) or other relevant secrecy laws.

Signature:__________________________

Limited Exception for Craig Zgabay of Candela Property Advisors 

[Address:___________________________________________________________________]:

Mr. Zgabay is permitted to incorporate only his property appraisal findings in a 

report prepared explicitly for CAUSE NO. C2018-1576B, Douglas Walter Kirk Vs.

Comal Appraisal District, to be turned over only to Kirk Swinney as the attorney

representing the Comal Appraisal District in this action.  Mr. Zgabay is permitted

to testify at trial regarding his report. Craig Zgabay initials:____

Texas Rules of Civil Procedure Rule 192.6 (b)(5) applies by agreement for all 

information gathered by Craig Zgabay while on the premises of Douglas Walter

Kirk. Craig Zgabay initials:____

Limited Exception for Kirk Swinney of Low & Swinney, PLLC, 623 S. Baker Cir.,

Leander, Texas 78641:

Mr. Swinney is permitted to use only Craig Zgabay’s report in preparation of his

witness and his defense for the Comal Appraisal Dist. Kirk Swinney initials:____

Texas Rules of Civil Procedure Rule 192.6 (b)(5) applies by agreement for all 

information gathered by Craig Zgabay while on the premises of Douglas Walter

Kirk, which is reviewed by Mr. Swinney for trial preparation or trial.

Kirk Swinney initials:____

Page 2 of 6 (Make and sign three copies of Page 2--one for each party.)



Preparation and

Prohibition

Agreement
Form V-88976

The undersigned parties agree to the following conditions upon stepping foot on or

otherwise entering the private property premises of Douglas Walter Kirk for a court

ordered inspection:

Fees (Pursuant to rule 196.6):

1.  A deactivation, security and reactivation fee, shall be paid in advance in the form

of cash or cashier’s check made payable to Douglas Walter Kirk in the amount of

$4,560.  This non-refundable fee is to cover the cost of deactivating the passive 

deterrent system, reactivating the passive deterrent system and paying for security

during the period that the system is being modified.   (To be received on or before

May 16, 2019.)

2.  An inspection security and observation team fee of $600 shall be paid in advance

in the form of cash or cashier’s check made payable to “The Bearer”.  If cash, the

money shall be in the form of six one-hundred dollar bills.  If cashier’s check, each of

three checks must be made in the amount of $200 per check. (To be received on or

before May 16, 2019.)

3.  A liability insurance fee in the amount of $3,000 must be paid in advance.  This

must be in the form of a cashier’s check made out to “United Automobile Services

Association.”  The note on the check must say:  USAA Member Douglas Kirk.  (To

be received on or before May 16, 2019.)

4.  A sum of $500 cash will be given to the security team to pay for any incidental

and immediate damage caused by the inspector and/or two observers, to be charged

based upon the sole discretion of Douglas Walter Kirk.  (To be received on or before

May 16, 2019. Unused balance will be returned at the end of the inspection period.)

5. The undersigned parties are expected and obligated to do no damage to vegeta-

tion, wildlife, structures or improvements while on the premises of Douglas Walter

Page 3 of 6



Kirk.  To guarantee this performance, the undersigned parties, as an obligee, must

provide a surety bond in the amount of $100,000.  If, in the sole discretion of Dou-

glas Walter Kirk, the principal, any damage or harm is done to vegetation, wildlife,

structures or improvements during the court ordered inspection, the bond is to be

cashed by Douglas Walter Kirk and compensation to him in an amount he solely 

determines shall be removed from the bond.  The unused balance will be returned to

the obligee within 90 days.  (This bond must be in effect as of the date of inspection

and must be delivered to Douglas Walter Kirk on or before May 16, 2019.)

Manner and Conditions:

1.  All parties will remain on foot at all times.

2.  No vehicles will be used between the hours of 1 pm and 3 pm May 19, 2019.

3.  No vehicles are to come on to the property.

4.  Parties will stage at the East end of the property, just off Old Sattler Road, at

12:30 pm on May 19, 2019 for security check-in.

5.  All cell phones, recording devices (audio and/or video) are prohibited and shall be

locked in the cars during the period 1 pm to 3 pm May 19, 2019.

6.  One camera will be permitted, upon court order, that is to be used only by Craig

Zgabay and which is capable of exposing only still photographs.  This camera is to

be turned over to the security team at 12:30 pm for security check-in.  (Note:  If the

camera is capable of making video or audio images, it will not pass security and will

not be permitted.)

7.  The camera may only be used to document taxable improvements for appraisal

purposes only and may not photograph in any way any tangible thing, person or an-

imal that is not a taxable improvement.

8.  Upon conclusion of the inspection, the camera will be turned over to the security

team for 30 minutes and any images that violate No. 7 above will be then and there

permanently deleted.  Mr. Zgabay will show the team how to operate the camera.

9.  Only Craig Zgabay will perform the appraisal inspection.  Defendant Jennifer

Salazar and attorney Kirk Swinney are to observe only.

10.  All documents must be completed and signed in advance of noon May 16, 2019

and signed orignals must be turned over to Douglas Walter Kirk on or before noon

May 16, 2019.

11.  All parties must present proof of US Citizenship with either a valid US Pass-

Page 4 of 6



port or an original birth certificate on May 19, 2019 before being permitted on the

premises of Douglas Walter Kirk.

12.  No videotaping or video recording will be permitted.

13.  No audio or audio recording will be permitted.  No radio or transmitter devices

will be permitted.

14.  No ladders or step stools will be permitted.

15.  No camera extension handles will be permitted. 

16.  No talking will be permitted.

17.  No touching of any structure, improvement or object will be permitted.

18.  No moving of any object or plant will be permitted.

19.  No peering through windows will be permitted without express permission.

20.  No climbing of fences or barriers will be permitted.

21.  All parties must stay within 10 feet of assigned escorts at all times and must 

remain within ten feet of each other at all times.  Parties are not to spread out.

22.  No smoking is permitted. No vapeing is permitted.

23.  No drugs or alcohol are permitted.  Anyone suspected of being drunk by 

Douglas Walter Kirk will be ejected from the premises without recourse.

24.  No use of drones is permitted.

Note:  Parties are NOT WELCOME on the premises of Douglas Walter Kirk and

this inspection is only being allowed under duress upon court order.  Douglas 

Walter Kirk considers this inspection a clear violation of his United States and

State of Texas constitutional rights and various No Trespassing statutes.

The undersigned agree to the above provisions.

Signature Craig Zgabay:_____________________  Date:____________________

Signature Jennifer Salazar:__________________  Date____________________

Signature Kirk Swinney:_____________________  Date____________________

Page 5 of 6



Return signed and dated originals to:

Douglas Kirk

1850 Old Sattler Road

Canyon Lake, Texas  78132

Signed and dated copies may be e-mailed to:

dougkirk@gvtc.com

For Office Use Only

Date originals received:___________________  Douglas Walter Kirk: _______________

Page 6 of 6
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Myzar Mendoza

From: Kirk Swinney

Sent: Monday, May 13, 2019 4:12 PM

To: Douglas Kirk

Subject: RE: Kirk v Comal AD

Attachments: Rule 11 inspect.pdf

Mr. Kirk, 

Your response is perhaps the single most unreasonable proposal I have ever seen, and is, of course, rejected.  The 
Defendant reiterates the attached Rule 11 agreements as reasonably embodying the direction of the Court on these 
matters.  If you choose not to sign and return it by tomorrow afternoon at 3:30 p.m., I will assume that you will not 
agree to it and will, accordingly, cancel plans to inspect on May 21.  The Defendant will then again move to compel the 
inspection and seek appropriate sanctions.  

Kirk Swinney 

www.lsejlaw.com
623 S. Baker Cir. 
Leander, Texas 78641 
(512) 379-5800
cell: (512) 422-2847 

From: Douglas Kirk <dougkirk@gvtc.com>  
Sent: Thursday, May 9, 2019 4:06 PM 
To: Kirk Swinney <kswinney@lsejlaw.com>; Douglas Kirk <dougkirk@gvtc.com> 
Subject: Re: Kirk v Comal AD 

Mr. Swinney: 

May 19, 2019 1 pm. 

Attached are the documents that will need to be signed and returned by noon May 16, 2019 with payment. 

You still have an opportunity to settle this lawsuit. 

The CAD returns the value to the average of the five years prior to their dramatic increase; the defendant pays my costs 
of court and expenses; the defendant agrees to leave me alone and stop harassing me; the Tax Assessor Collector 
returns to me the over payment made for the 2018 taxes. 

This offer expires 11:59 am May 16, 2019. 

Thank you. 

EXHIBIT J



2

Douglas Kirk 

On 5/8/2019 4:45 PM, Kirk Swinney wrote: 

Mr. Kirk

Will the Rule 11 regarding the inspection be acceptable to you?  If not, would you propose a different 
date?  I just need to know how to plan.

Kirk Swinney

www.lsejlaw.com
623 S. Baker Cir.
Leander, Texas 78641
(512) 379-5800
cell: (512) 422-2847



CAUSE NO. C2018-1576B 

DOUGLAS WALTER KIRK, 

Plaintiff, 

v. 

 COMAL APPRAISAL DISTRICT 

Defendant. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§

IN THE DISTRICT COURT OF 

COMAL COUNTY, TEXAS 

207TH JUDICIAL DISTRICT 

SECOND MOTION TO COMPEL INSPECTION, AND FOR SANCTIONS

Now comes the Defendant, Comal Appraisal District, and moves this court to enforce its 

prior directive of April 18, 2019, compel an inspection of the property that is the subject of this 

litigation, and sanction the Plaintiff for his contempt of court and abuse of the discovery process. 

On April 18, 2019, on Motion of the Defendant, this Court directed the Plaintiff to allow 

the Defendant and its appraiser to inspect the property that is the subject of this litigation at a date 

agreed upon by the parties.  The Court did not issue a written order, but clearly directed the Plaintiff 

to allow the inspection within limitations of who would be there and how long.  The Court 

specifically refrained from ordering a weekend inspection as requested by the Plaintiff.   The 

Plaintiff has failed and refused to comply with that directive.  The Plaintiff has responded with the 

attached communication demanding far more than allowed by the Court or than any reasonable 

person might expect, inclusive of extensive invasion of the privacy of the participants, non-

disclosure agreements, and exorbitant fees inclusive of $4560 for deactivation of security, $600 

for an inspection security team, $3000 for a liability insurance policy, $500 deposit for damages, 

a $10,000 surety bond for any damages done to be determined solely by the Plaintiff.  He also 

demanded multiple other unreasonable and unnecessary limitations.  See the attached exhibit. 

EXHIBIT K



As has been previously established by the Defendant, the inspection is reasonably 

necessary to the Defendant’s preparation of this case. 

Therefore, the Defendant requests the Court to: 

1. Enter an order directing the Plaintiff to allow the Defendant to inspect the subject 

property on a date certain, without any of the conditions set by the Plaintiff, or any 

others that he may seek to impose in the future; 

2. Hold the Plaintiff in contempt of court for failing to comply with the Court’s April 

18, 2019 directive; 

3. And, impose sanctions against the Plaintiff by awarding the Defendant all attorney 

fees incurred in the bringing of the first motion to compel and this motion. 

Respectfully submitted, 

LOW SWINNEY EVANS & JAMES, PLLC

623 S. Baker Cir. 
Leander, Texas 78641 
Phone (512) 379-5800 
Fax (512) 367-5932 

= /s/ Kirk Swinney 
By: _________________________ 

            Kirk Swinney 
            State Bar No. 19588400 

kswinney@lsejlaw.com
      Ryan L. James 

State Bar No. 24078731 
rjames@lsejlaw.com 
Peter William Low 

      State Bar No. 12619300 
peterwilliamlow@lsejlaw.com 
James R. Evans, Jr. 
State Bar No. 06721500 
jevans@lsejlaw.com

ATTORNEYS FOR DEFENDANT 



CERTIFICATE OF CONFERENCE 

I certify that I have attempted to confer, with the Plaintiff in regard to the above referenced 
Motion to Compel Inspection and for Sanctions but have been unable to secure satisfactory 
responses to that discovery. 

/s/ Kirk Swinney 
_________________________________ 
Kirk Swinney 

CERTIFICATE OF SERVICE 

I certify that a true and correct copy of the foregoing document has been electronically 
forwarded to the Plaintiffs’ counsel of record, on the 20th day of May, 2019, properly addressed as 
follows: 

Douglas Walter Kirk 
dougkirk@gvtc.com 

/s/ Kirk Swinney 
____________________________________ 
Kirk Swinney  
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Background Status
Form A-29809 Date:_____________

Last Name:________________ First Name:______________ Middle Name: ___________

Current Address:______________________ City:_______________ State:____ Zip:_____

Date of Birth:____________________ Place of Birth:_______________________________

National Origin:__________________ Citizenship of which nation(s)?_______________

___Yes  ___ No  Do you have a valid passport issued by the United States?

___Yes  ___ No  Do you have an original birth certificate?

Texas Driver’s License Number:__________________  Expiration Date:_____________

Last Four Digits Social Security Number:_________

Have you ever been convicted of a felony?  ___  Yes  ___ No

If yes, for each conviction state charge, jurisdiction, punishment, date of offense.

Have you ever been convicted of a misdemeanor?  ___  Yes  ___ No

If yes, for each conviction state charge, jurisdiction, punishment, date of offense.

Are you a registered sex offender?  ___ Yes  ___ No

Are you an unregistered sex offender?  ___ Yes  ___ No

Have you ever been a member of any of the following?  (Check all that apply.)

___ Communist Party ___ Republican Party

___ Democrat Socialist Party ___ Libertarian Party

___ Students for a Democratic Society ___ Green Party

___ Democrat Party ___ Tea Party

I, (Print Name)________________ completed this form myself and under penalty of

perjury I swear that all information provided is true, correct and full.  Furthermore,

by signing this document I give express permission to the requestor to conduct a full

and unencumbered background check on me.

Signature:__________________________

Page 1 of 6 (Make and sign three copies of Page 1--one for each party.)



Non-Disclosure

Agreement
Form R-1499

I, (Print Name)________________ agree upon my own free will that anything I see or

experience on premises owned by Douglas Walter Kirk, cannot and will not be 

disclosed, discussed, revealed, or shared with any living human being for as long as

I shall live, and, 

I agree that I will make no notes, write no biographies, record no audio, record no

video as a result of my experience on premises owned by Douglas Walter Kirk, and,

I agree that anything I learn as a result of my experience on premises owned by

Douglas Walter Kirk, is proprietary, confidential, classified and some, all, or part of

what I experience may be covered by the Invention Secrecy Act of 1951 (Pub.L. 82–

256, 66 Stat. 3, cdf 35 U.S.C. ch. 17) or other relevant secrecy laws.

Signature:__________________________

Limited Exception for Craig Zgabay of Candela Property Advisors 

[Address:___________________________________________________________________]:

Mr. Zgabay is permitted to incorporate only his property appraisal findings in a 

report prepared explicitly for CAUSE NO. C2018-1576B, Douglas Walter Kirk Vs.

Comal Appraisal District, to be turned over only to Kirk Swinney as the attorney

representing the Comal Appraisal District in this action.  Mr. Zgabay is permitted

to testify at trial regarding his report. Craig Zgabay initials:____

Texas Rules of Civil Procedure Rule 192.6 (b)(5) applies by agreement for all 

information gathered by Craig Zgabay while on the premises of Douglas Walter

Kirk. Craig Zgabay initials:____

Limited Exception for Kirk Swinney of Low & Swinney, PLLC, 623 S. Baker Cir.,

Leander, Texas 78641:

Mr. Swinney is permitted to use only Craig Zgabay’s report in preparation of his

witness and his defense for the Comal Appraisal Dist. Kirk Swinney initials:____

Texas Rules of Civil Procedure Rule 192.6 (b)(5) applies by agreement for all 

information gathered by Craig Zgabay while on the premises of Douglas Walter

Kirk, which is reviewed by Mr. Swinney for trial preparation or trial.

Kirk Swinney initials:____

Page 2 of 6 (Make and sign three copies of Page 2--one for each party.)



Preparation and

Prohibition

Agreement
Form V-88976

The undersigned parties agree to the following conditions upon stepping foot on or

otherwise entering the private property premises of Douglas Walter Kirk for a court

ordered inspection:

Fees (Pursuant to rule 196.6):

1.  A deactivation, security and reactivation fee, shall be paid in advance in the form

of cash or cashier’s check made payable to Douglas Walter Kirk in the amount of

$4,560.  This non-refundable fee is to cover the cost of deactivating the passive 

deterrent system, reactivating the passive deterrent system and paying for security

during the period that the system is being modified.   (To be received on or before

May 16, 2019.)

2.  An inspection security and observation team fee of $600 shall be paid in advance

in the form of cash or cashier’s check made payable to “The Bearer”.  If cash, the

money shall be in the form of six one-hundred dollar bills.  If cashier’s check, each of

three checks must be made in the amount of $200 per check. (To be received on or

before May 16, 2019.)

3.  A liability insurance fee in the amount of $3,000 must be paid in advance.  This

must be in the form of a cashier’s check made out to “United Automobile Services

Association.”  The note on the check must say:  USAA Member Douglas Kirk.  (To

be received on or before May 16, 2019.)

4.  A sum of $500 cash will be given to the security team to pay for any incidental

and immediate damage caused by the inspector and/or two observers, to be charged

based upon the sole discretion of Douglas Walter Kirk.  (To be received on or before

May 16, 2019. Unused balance will be returned at the end of the inspection period.)

5. The undersigned parties are expected and obligated to do no damage to vegeta-

tion, wildlife, structures or improvements while on the premises of Douglas Walter

Page 3 of 6



Kirk.  To guarantee this performance, the undersigned parties, as an obligee, must

provide a surety bond in the amount of $100,000.  If, in the sole discretion of Dou-

glas Walter Kirk, the principal, any damage or harm is done to vegetation, wildlife,

structures or improvements during the court ordered inspection, the bond is to be

cashed by Douglas Walter Kirk and compensation to him in an amount he solely 

determines shall be removed from the bond.  The unused balance will be returned to

the obligee within 90 days.  (This bond must be in effect as of the date of inspection

and must be delivered to Douglas Walter Kirk on or before May 16, 2019.)

Manner and Conditions:

1.  All parties will remain on foot at all times.

2.  No vehicles will be used between the hours of 1 pm and 3 pm May 19, 2019.

3.  No vehicles are to come on to the property.

4.  Parties will stage at the East end of the property, just off Old Sattler Road, at

12:30 pm on May 19, 2019 for security check-in.

5.  All cell phones, recording devices (audio and/or video) are prohibited and shall be

locked in the cars during the period 1 pm to 3 pm May 19, 2019.

6.  One camera will be permitted, upon court order, that is to be used only by Craig

Zgabay and which is capable of exposing only still photographs.  This camera is to

be turned over to the security team at 12:30 pm for security check-in.  (Note:  If the

camera is capable of making video or audio images, it will not pass security and will

not be permitted.)

7.  The camera may only be used to document taxable improvements for appraisal

purposes only and may not photograph in any way any tangible thing, person or an-

imal that is not a taxable improvement.

8.  Upon conclusion of the inspection, the camera will be turned over to the security

team for 30 minutes and any images that violate No. 7 above will be then and there

permanently deleted.  Mr. Zgabay will show the team how to operate the camera.

9.  Only Craig Zgabay will perform the appraisal inspection.  Defendant Jennifer

Salazar and attorney Kirk Swinney are to observe only.

10.  All documents must be completed and signed in advance of noon May 16, 2019

and signed orignals must be turned over to Douglas Walter Kirk on or before noon

May 16, 2019.

11.  All parties must present proof of US Citizenship with either a valid US Pass-
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port or an original birth certificate on May 19, 2019 before being permitted on the

premises of Douglas Walter Kirk.

12.  No videotaping or video recording will be permitted.

13.  No audio or audio recording will be permitted.  No radio or transmitter devices

will be permitted.

14.  No ladders or step stools will be permitted.

15.  No camera extension handles will be permitted. 

16.  No talking will be permitted.

17.  No touching of any structure, improvement or object will be permitted.

18.  No moving of any object or plant will be permitted.

19.  No peering through windows will be permitted without express permission.

20.  No climbing of fences or barriers will be permitted.

21.  All parties must stay within 10 feet of assigned escorts at all times and must 

remain within ten feet of each other at all times.  Parties are not to spread out.

22.  No smoking is permitted. No vapeing is permitted.

23.  No drugs or alcohol are permitted.  Anyone suspected of being drunk by 

Douglas Walter Kirk will be ejected from the premises without recourse.

24.  No use of drones is permitted.

Note:  Parties are NOT WELCOME on the premises of Douglas Walter Kirk and

this inspection is only being allowed under duress upon court order.  Douglas 

Walter Kirk considers this inspection a clear violation of his United States and

State of Texas constitutional rights and various No Trespassing statutes.

The undersigned agree to the above provisions.

Signature Craig Zgabay:_____________________  Date:____________________

Signature Jennifer Salazar:__________________  Date____________________

Signature Kirk Swinney:_____________________  Date____________________
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Return signed and dated originals to:

Douglas Kirk

1850 Old Sattler Road

Canyon Lake, Texas  78132

Signed and dated copies may be e-mailed to:

dougkirk@gvtc.com

For Office Use Only

Date originals received:___________________  Douglas Walter Kirk: _______________
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Heather Holden, CSR
hholdencsr@gmail.com

210.912.5884

REPORTER'S RECORD 
VOLUME 1 OF 1 VOLUMES 

TRIAL COURT CAUSE NO. C2018-1576B 

DOUGLAS KIRK                ) IN THE DISTRICT COURT 
) 

vs. ) 433RD JUDICIAL DISTRICT 
) 

COMAL APPRAISAL DISTRICT    ) COMAL COUNTY, TEXAS 

 

 

_____________________________________________ 

HEARING ON MOTION TO COMPEL 
_____________________________________________ 

 

  

 

 

 

 

 

 

 

 

 

On the 10TH day of July, 2019, the following proceedings 

came on to be held in the above-titled and numbered cause 

before the Honorable Judge Waldrip, Judge Presiding, held in 

New Braunfels, Comal County, Texas.   

Proceedings reported by computerized stenotype machine. 
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APPEARANCES 

Mr. Douglas Kirk 
1850 Old Sattler Road 
Canyon Lake, Texas  78132 
830.237.7313 
dougkirk@gvtc.com 
Appearing Pro Se 
 

 
Mr. Kirk Swinney 
SBOT NO. 19588400 
Low Swinney Evans & James, PLLC 
623 South Baker Circle 
Leander, Texas  78641 
Telephone:  512.379.5800 
kswinney@lsejlaw.com 
Attorney for the Defendant 
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VOLUME 1 

Hearing on Motion to Compel 

July 10, 2019 

                                                PAGE VOL. 

Opening Statement by Mr. Swinney 4 1 ..................
  
Opening Statement by Mr. Kirk 10 1 ....................
  
Court's Ruling 14 1 ...................................
  
Court's Ruling 19 1 ...................................
  
Reporter's Certificate 29 1 ...........................
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P R O C E E D I N G S 

THE COURT:  18-1576.  

MR. SWINNEY:  How are you today? 

THE COURT:  Good. 

MR. KIRK:  Another day in paradise, right? 

THE COURT:  It is.  I guess I take it the

appraisal district has the motion to compel?

MR. SWINNEY:  That is correct, Judge.

THE COURT:  Set for today as well?  What

are we seeking to compel?

MR. SWINNEY:  Your Honor, this is a second

motion to compel and for sanctions and contempt to

compel the inspection of the property at issue.  I have

a booklet of auth -- not authorities, but essential

documents, Your Honor, if you would like to see them.  

The plaintiff -- or the defendant, rather,

filed a request for inspection on this -- 

THE COURT:  I take it you provided

Mr. Kirk an identical copy?

MR. SWINNEY:  I have.

THE COURT:  Okay.  Very good.  

MR. SWINNEY:  That's correct. 

MR. KIRK:  Thank you.

MR. SWINNEY:  I had a request for

inspection of documents to which the plaintiff objected.
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They're following.  There was -- and this is found at

Tab 1 of the notebook, Your Honor.  Appraisal District

filed a motion to compel.  That was, of course, opposed.

There was a hearing.  The transcript of the hearing is

at Tab 3.  And it's not just a real long hearing, but

over toward the back is the essential Page 52.  And

following are the essentials of the Court's order

with -- I'll try to summarize this rather than read it

word for word.  It's several pages, Your Honor.  

But the Court ordered that three people

could participate in the inspection.  And we would not

have a peace officer there, but we could call one if we

need to.  Plaintiff asked for it to be on a Sunday.  You

specifically refused to force the appraisal district to

do it on Sunday.  This is Page 53 now.  And on into Page

54 where they talk about taking pictures, and you

allowed that on Page 53 and Page 54.  

There is ten days notice, saying he can do

it the week of the 19th through the 25th.  And we were

supposed to give notice of who would participate, which

we did, limited to two hours.  That's Line 19 of Page

54.  Line 25, Just pick the date, give him the name, et

cetera.

Mr. Kirk requested it be at 1:00 p.m.,

which we agreed.  Mr. Kirk says he has a lot of
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conditions, want them to sign a liability and so on.

The Court responds, I'm ordering the inspection.  I

mean, if there's a bit of -- you know, as an order of

the Court, I think that pretty much sufficiently covers

you in that regard.  There following, gave Mr. Kirk

notice of the date and time.  

I sent a Rule 11 agreement.  That

correspondence is found under Tab 5.  The second page

there is the pretty short Rule 11 agreement which we

forwarded over which I think Your Honor will find in

compliance with the -- with the direction of the Court.  

On Tab 6, Mr. Kirk responds and basically

says we're going to have to sign this nondisclosure

agreement, a background check, make sure we're not

members of the Communist Party, Democratic Socialist

Party, Students for Democratic Action, Democratic Party,

Republican Party, Libertarian Party, Green Party, Tea

Party -- 

COURT REPORTER:  Please help me.  

MR. SWINNEY:  I'm sorry.  It's a bunch of

parties.  I'll give you the document.  

A nondisclosure agreement and then a

series of fees; $4,560 for deactivation of a security

system paid in advance; an inspection security and

observation team fee of $600, paid in three checks of
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$200 each; a liability insurance fee in the amount of

$3,000.  It must be paid in advance; $500 to give to the

security team; and a $100,000 bond, which he plans to

cash in advance at his sole discretion, may or may not

give back.

A number of other conditions.  We've got

to remain on foot, got to be on a Sunday.  No talking,

can't touch anything, no cell phones, one camera, so on.

The camera is to be turned over to the security team for

30 minutes, so on.  All this has to be done and signed

by noon, May 16th and so on.  We've got to provide proof

of U.S. citizenship.  I think we're all citizens, but,

you know.  No audio recording and so on, so on.  

Just extensive -- extensive criteria not

ordered by this Court.  The fees add up to $108,660.

Granted, $100,000 of it is a bond that he may or may not

choose to return in his sole discretion.  To that, I

responded with, No.  See our prior Rule 11 agreement.

And so we filed this second motion to compel, Your

Honor.

And the bottom line is -- and that's at

Tab 2 by the way, Your Honor, the second motion to

compel.  I've also added to it an affidavit of attorney

fees.  And the bottom line is -- well, I guess I need to

testify to the attorney fees.  May I do that, Your
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Honor?  

THE COURT:  Yes, sir. 

MR. SWINNEY:  I'm representing myself as

an officer of the court or take the oath?  

THE COURT:  You're an officer of the

court.  

MR. SWINNEY:  All right.  Your Honor,

according to the affidavit, which is several pages deep,

under Tab 2, I have been representing appraisal

districts for 29 years.  For some years prior to that, I

also represented condemnation, as in nuisance

condemnation and eminent domain-type condemnation.  

My partner, Ryan James, has devoted the

past six years in representing appraisal districts.

Attached records are my billings through June to the

appraisal district.  I had -- did have some legal

assistance.  They all operated under either mine or

Mr. James' direction; that the listed charges are

accurate and complete up through the date of this

affidavit.  

We charge $180 an hour for experienced

attorneys.  We didn't use any junior attorneys on this

one.  They charge $100 an hour, and paralegals $75 and

$90, which I believe is well within the normal rates, or

less than the normal rates in Comal County for attorney
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representation.  I believe that would be more in the

line of $200, $220, perhaps.  Everyone has appropriate

knowledge of the system.  

Mr. James and I were responsible for

supervising, all that done by an attorney.  Spent a

total of 43 hours in the bringing of the first motion to

compel, the hearing on that motion, the attempts to

arrange the inspection, the bringing of the second

motion to compel.  And we believe all of those fees were

quite reasonable and necessary.  Based on the fee

arrangement, the bill for that work so far was $6498.50,

$71.10 in expenses, for a total of $6569.  

I'm estimating -- it looks like I'm going

to be a little low, but for yesterday and today, it adds

another $1,100 to the bill.  And in the event of an

appeal, we're requesting a $7,500 contingent award

through the Court of Appeals, $5,000 to the Supreme

Court, and $150 if I have to monitor a writ of

certiorari to the United States Supreme Court.  And like

I say, I've attached those records.  

I'm here to represent they are true and

correct copies of the originals, if there is such a

thing as an original these days, Your Honor.  PDFs.

I've also represented that the documents that I've

included provided by Mr. Kirk are true and correct
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copies of what they have provided.  So ends my

testimony.  

THE COURT:  Do you have any questions of

him regarding his attorney's fees?  

MR. KIRK:  No, sir.

THE COURT:  Okay.  All right.  Just any

response then as to the motion to compel?

MR. KIRK:  Yes, sir.  A rather lengthy

one, if you don't mind.

THE COURT:  I don't know what you mean,

lengthy.

MR. KIRK:  Lengthy.  Well, it will take a

little while.  I have some documents as well, and I'm

going to go through these.  

Basically, this comes down to three

different things that took place.  The Rule 11 agreement

that Mr. Swinney offered was not in good faith.  And I'm

going to have to read some of this so that we can tie it

to the documents.  

He said, In order to comply with the court

directive -- that's just a segment -- the Comal

Appraisal District shall be allowed to inspect and

photograph the property -- the subject property of this

litigation, both the interior and exterior of all

buildings beginning at 1:00 p.m., May 21st, 2019.  The
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inspection shall last no longer than two hours.  Persons

attending the deposition on behalf of the Comal

Appraisal District shall be Craig Zgabay, Rufino Lozano,

and Kirk Swinney.  It's very important that you remember

Rufino Lozano.  

So the motion to compel, the hearing that

took place on April 18th, we establish certain things,

and the transcript bears that out.  The inspection date

could be between May 19th and May 25th.  That's what the

Court said.  The Court did say, I'm not going to order

it on May 19th, but it can be.  That was a Sunday.

That's what I requested.  And the Court said, If you

want to, okay.  

Photography was discussed.  Defense

attorney, Ryan James, said that there would not be any

videotaping.  That's in the transcript on Page 7, Line

25.  The parties, Ryan James, stated that the plaintiff

had been given the names, which I had been.  And names

were:  Jennifer Salazar, Craig Zgabay, and attorneys

Kick Swinney, Ryan James, Peter William Low, and Ryan

Evans.  That was in the notice of inspection,

photographing and videotaping of the premises.  

And so defense attorney Ryan James said

only one of the attorneys would attend, but did not

suggest anyone other than Jennifer Salazar and Craig
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Zgabay.  So tie back to the Rule 11 agreement, we

suddenly get a Rufino Lozano.  Never mentioned before.

The length was established to be two hours.  There's no

dispute there.  The starting time was established to be

1:00.  There's no dispute there.

I asked for a background check.  And the

Court, on Page 54, Lines 20 to 25, said, Yeah, if you

want to.  So I believe that that means I can do a

background check.

Security was an issue.  Defense attorney

Ryan James asked for security.  And the Court said, No,

I'm not going to order that, but if you need assistance,

you can get it.  That sort of thing.  And that's on the

transcript, Page 52, Lines 15 to 25.  Also Page 53, Line

1; Page 54, Lines 5 to 6; Page 54, Lines 7 to 8.  

So those pages that Mr. Swinney pointed

out toward the end of the transcript are very important.

I asked for a liability release.  The Court said, No,

I'm not going to order that.  However, the Court did not

say that I can't protect myself.  The Court indicated

that, Well, you're not going to have a problem, because

I'm ordering it.  

Well, I called USAA, which is my insurance

company.  And they said, No, you're not protected if the

Court makes an order and somebody comes on your property
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and hurts themselves.  You need liability coverage.

Which is what I thought.  As a former employee of USAA,

I kind of knew that.  So I went and got a liability

insurance quote, which is part of the record here.  And

that quote -- I don't have it in front of me, but it was

like 1,300 bucks plus 2,000 some-odd dollars deductible.

That's how I arrived at the $3,000.

THE COURT:  Well, the points is, they're

not -- there is an invitee or a licensee.  I think the

only -- personally, my reflection would be, the only

duty you would owe them as a land owner would be not to

maliciously cause some injury to them as a trespasser at

best.  I mean, because you have an -- they're not --

they're there by court order.  They're not there by your

invitation.  They're not there by your license to them.

MR. KIRK:  Okay.  Understood.  Simple

solution.  Just have them sign a liability release.

With respect to cost --

THE COURT:  But it's not necessary, and I

said they don't have to do that.

MR. KIRK:  I understand, sir.  

The cost, I made the statement that it

would be expensive; that there would be certain costs

that would be incurred, including deactivation of

passive deterrence system.  I don't think people
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understand what that is.  A passive deterrent system is

a vast array of trip wires and other items that need to

be deactivated so that nobody gets hurt.  I'm willing to

do that, but it takes time.  And I expect to be paid for

my time to not only deactivate, but to have --

THE COURT:  I'll give you the time to

deactivate it, but they don't have to pay for it.

MR. KIRK:  Okay.  The -- another subject,

interior.  The Rule 11 agreement said they want to

inspect the interior of every building.  That was never

mentioned in the hearing.  The only thing that was

mentioned in the hearing regarding inspecting the

interior of anything is that the witness said that he

needed to see the kitchen.  So this was news being put

in the Rule 11 agreement.  

Then in the Rule 11 agreement, the defense

says there's a deposition involved.  And I found that to

be very strange because the defense does not state

whether there's a deposition -- a deposition is going to

be written or oral, who the witness is going to be,

where the deposition will take place.  And finally --

THE COURT:  Is that a typo or is it

supposed to be just the inspection? 

MR. SWINNEY:  Correct.  

THE COURT:  It's not going to be a
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deposition.  

MR. KIRK:  Well, hopefully not, because it

wasn't noticed properly.

THE COURT:  Okay.  Well, it's not going to

happen.

MR. KIRK:  Okay.  Thank you. 

THE COURT:  No deposition.

MR. KIRK:  The Court signed an order on

May 14th.  In some of the pleadings, Mr. Swinney says

there is no court order.  He says that in the Rule 11

agreement; he says that in the second motion to compel.

He says that in the amended motion to compel, which he

sent me last night, that there was no court order.  And

that's not true.  There was a court order.  The Court

signed it.  

So now the next thing that we need to look

at is the email exchange that took place.  We did have

an exchange.  Mr. Swinney has presented you some of

those documents.  I have presented you all of the

documents.  And there's a big difference.

On April 29th, Mr. Swinney said to me, Per

the Court's instruction, please see the attached

proposed agreement regarding the inspection of your

property.  Please let me know at your earliest

opportunity whether the proposal will be acceptable.  
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Then on May 8th, Mr. Swinney said, Will

the Rule 11 regarding the inspection be acceptable?  If

not, would you propose a different date?  So I wrote

back and I said, May 19th, 2019, 1:00 p.m., attach to

the documents that will need to be signed returned by

noon, May 16th.  

On May 13th, Mr. Swinney wrote, Your

response is perhaps the single most unreasonable

proposal I have ever seen and is, of course, rejected.

The defendant reiterates, The attached Rule 11

agreements are reasonably embodying the direction of the

Court on these matters.  If you choose not to sign and

return it to me by tomorrow afternoon at 3:00 p.m., I

will assume that you will not agree to it and will

accordingly cancel plans to inspect on May 21st.  The

defendant will then again move to compel the inspection

and seek appropriate sanctions.

So I responded, Your Honor.  I note that

you did not return signed documents to me May 16th as I

had requested relative to the inspection.  Is there

something in particular that you cannot agree to in the

proposed agreement?  We have common ground based upon

the Judge's order.  Three people:  Craig Zgabay,

Jennifer Salazar, Kirk Swinney, beginning at 1:00 p.m.

for two hours on a day of the week of May 19th through
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May 25th.  You proposed May 21st.  I proposed May 19th.  

Mr. Swinney responded; I previously

responded.  So in other words, my offer to discuss was

rejected too.  So now we have a second motion to compel.  

In that motion to compel, it stated, On

April 18th, the motion of the defendant, this Court

directed the plaintiff to allow the defendant and its

appraiser to inspect the property that is the subject of

this litigation at a date agreed upon by the parties.

The parties -- sir, the parties did not agree upon a

date, and the defendant -- 

THE COURT:  Okay.  Well, that's fine.

I'll pick a date.

MR. KIRK:  Yes, sir.  I wish you would.  

-- shut off the negotiations without so

much as a counterproposal to the date suggested by

plaintiff.  The plaintiff's suggestion was within the

Court's order.  The May 19th was within the Court's

order.  The motion to compel also said the Court did not

issue a written order, but clearly directed the

plaintiff to allow the inspection within limitations of

who would be there and how long.  And yet, we have in

the record a court order signed by the judge on

May 14th.  So that's just -- that statement is just

wrong.
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The motion to compel said the Court

specifically refrained from ordering a weekend.  In

fact, the Court said -- this is a quote:  "And if they

want to do it on the 19th of May, which is a Sunday,

they can do it."  The motion to compel also said the

plaintiff has failed and refused to comply with that

directive.

My statement, The plaintiff did not refuse

to comply with the Court order.  It was the defendant

who wrote, quote:  "I will assume that you will not

agree to it and will accordingly cancel plans to inspect

on May 21st."  Defendant then refused to negotiate and

walked away from the discussion and refused to entertain

plaintiff's common ground basis for solving the problem.

The plaintiff said in the email, Is there

something in particular that you cannot agree to in the

proposed agreement?  And the defendant responded, I

previously responded.  Another line from the motion to

compel, The plaintiff has responded with the attached

communication demanding far more than allowed by the

Court or than any reasonable person might expect.  I

think plaintiff's documents are perfectly reasonable in

protecting the plaintiff and are within the court order.

He goes on to say, Inclusive of extensive

invasion of the privacy of the participants.  I guess
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he's referring to my request for a background check.

The background check was authorized by the Court.

Nondisclosure agreement --

THE COURT:  I said you could do one if you

wanted to.

MR. KIRK:  Yes, sir.  I'm trying to.

THE COURT:  Okay.  But they don't have to

fill out your document. 

MR. KIRK:  Well, they can say, No, we're

not filling it out. 

THE COURT:  Okay.  Well, I'm ordering they

don't have to fill it out.  I mean, if you've got their

names and you want to endeavor, go for it.  

MR. KIRK:  He was concerned in the motion

to compel that I asked for a nondisclosure agreement.

And yet a nondisclosure agreement is within the spirit

of Rule 192.6(b)(5) of the Texas Rules of Civil

Procedure.

In my nondisclosure agreement, I said,

Yeah, you guys look at what you want, but only limit it

to discussions in court, preparation for your case and

discussions in court.  And then, of course, he talked

about exorbitant fees.  Plaintiff told the Court the

inspection would be expensive, and nobody questioned

how, why, or how much.  
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The passive deterrence system was

specifically mentioned.  Plaintiff said, I don't want

anybody on my property.  I've been burglarized at least

six -- at least six times.  I have a tremendous amount

of passive deterrent systems on that property, and to

let somebody come on that property means I have to shut

that all down.  That's annoying.  It's a burden.  It's

not necessary, and it's going to cost.  

Frankly, it goes to cost the appraisal

district, or the defendant, in order for me to do all

that.  That's in the transcript, Page 49, Lines 7 to 15.

So he was also concerned in his motion to

compel about the $600 security fee.  And yet, the

defendant asked for security and agreed to pay for it.

That was on Page 52, Line 24.  

$3,000 for a liability insurance policy.

We've already discussed that.  The quote is in the

documents that I handed you.  

$500 for damages.  I clearly stated that

this is refundable, and the surety bond, I clearly

stated that that was refundable.  He also demand -- oh,

the motion to compel said he also demanded multiple

other unreasonable and unnecessary limitations.  And my

response, Plaintiff and the property owner of this

residential homestead considers all conditions
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reasonable and necessary as stated.

To summarize, he walked away.  We were

talking about the date.  We didn't agree on the date and

he walked way.  It was his way or the highway.  We

had -- on a seven-day period, we had five other days we

could have done it.

MR. SWINNEY:  May I respond, Your Honor? 

THE COURT:  Yes, sir.  

MR. SWINNEY:  If there was an order from

the prior hearing, I've never seen it, Your Honor.  So

if there was, I just missed that.  But I don't think we

received it.  

With regard to the other matters, I think

they sort of speak for themselves.  I'm going to let

those lie.  

I've been doing similar things for 35

years, and I have never paid one penny for the privilege

of inspecting a property that was the subject of a

litigation.  When you put a property into the purview of

litigation, you just -- and its value, you've got to

expect an inspection.  And to oppose it is just

unreasonable in itself.  To oppose it with a $108,660

deposit required goes so far beyond reasonability, it's

just offensive.  Yeah, I walked away from that deal or I

told him -- I'm not going to start negotiating down from
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$108,660 and other onerous positions.

What the defendant would like the Court to

do is order a specific date and time for the inspection.

I've got an order that leaves blanks in it.  I have a

series of dates here where all three persons on this

side of the fence can be there.  And -- 

THE COURT:  I guess let me look at it.  

MR. SWINNEY:  These are scribbled notes,

Your Honor.  But let me -- they're right down -- at

bottom is the dates we can all be there.  I don't know

about the plaintiff, of course.

THE COURT:  Do you have any current

vacation plans or anything, Mr. Kirk? 

MR. SWINNEY:  I do not, sir.  

THE COURT:  Mr. Kirk? 

MR. KIRK:  What month are we talking

about?  

THE COURT:  Probably July. 

MR. KIRK:  Okay.  I do have some things

that I have to do.  I've been subpoenaed to court on the

15th of July.  What dates are we looking at?

THE COURT:  You tell me if you have

certain dates that you cannot. 

MR. KIRK:  Okay.  Well, the 15th.  And

that's with the District Attorney's Office.  I don't
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know how many days that will last.  Probably just one or

two.  That's with a criminal case that I'm a witness in.

I have -- on the 12th of July, I have a property protest

with the Comal Appraisal District.  On the 22nd of July,

I have a protest with the Bexar County Appraisal

District.  Typically, Mondays and Tuesdays are engaged

in my newspaper endeavors, which you're familiar with

the last 23 years.  Those two days have been booked.  So

if you -- if you look at Wednesdays, Thursdays, Fridays,

Saturdays, or Sundays, those work generally for me.

THE COURT:  All right.  Well, how about

1:00 p.m. on July 31st?  It's a Wednesday.  

MR. KIRK:  Acceptable.

THE COURT:  Okay.  And then the three

people that we're speaking of?

MR. SWINNEY:  We were planning to bring

Mr. Zgabay, of course, the appraiser; Mr. Lozano, the

chief appraiser; and probably myself.  I'll plan to be

there, Your Honor.

THE COURT:  Okay.  Those three folks.  If

they want security, they can bring it, but it's their

call if they want security.  You don't get to set up and

charge them for the security that they have the

discretion to obtain or not.  They're not going to know

what buildings inside or out they need to go into until
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they get there.  So they can do that.  

MR. KIRK:  So, sir, I'm asking this

question:  Do they have access to every building?

THE COURT:  Yes.  Within two hours on that

date between 1:00 and 3:00.  

MR. KIRK:  Okay.  I just want to warn

Mr. Swinney, there's a lot of keys involved.  Okay?  So

I'll just bring all the keys.  

THE COURT:  Okay.  They'll choose whether

they need to go in some building or not.  

MR. SWINNEY:  I have a formal order, Your

Honor.  

THE COURT:  Okay.  Well, Mr. Swinney, for

the purposes of the litigation, is there an objection to

a nondisclosure?  I'm just curious.

MR. SWINNEY:  We can agree to an

appropriate nondisclosure agreement.  We will keep this

within the confines of the appraisal district,

Mr. Zgabay, and, of course, the Court.  

MR. KIRK:  May I ask a question?  Who's

Mr. Zgabay?

MR. SWINNEY:  He's the appraiser.  

MR. KIRK:  So am I saying his name wrong,

Zgabay?  

THE COURT:  I've said Zgabay.  Other
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people have said it other ways.  

MR. SWINNEY:  I'm sorry.  I'm just

repeating what I've heard him say.  And I may be

repeating it wrong.  

MR. KIRK:  So he's the gentleman we met

before?  

MR. SWINNEY:  I wasn't here that day.  

MR. KIRK:  In the last hearing, right,

Your Honor?  

THE COURT:  I believe so, yes.  

MR. KIRK:  Okay.  So I didn't understand

the name.  

Your Honor, may I ask a question?

THE COURT:  Yes, sir.

MR. KIRK:  He's also stating in here

photographing and video records, whereas Mr. Ryan James

said they didn't need to do videotape.  

MR. SWINNEY:  We can strike that, Your

Honor.  

MR. KIRK:  Thank you.  Now we're

negotiating.  Thank you very much.

THE COURT:  Just an order to let the

record reflect that I am certainly exercising some

discretion.  Although I am going to order attorney's

fees, I'm going to reduce it by $3,000 to $4,669.60.
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But we just need to get this done.  

MR. KIRK:  Your Honor, may I request a

further explanation on that?

THE COURT:  It's what's allowed by the

law.  When people have to go to these or this extent to

reasonably comply with what I believe were relatively

straightforward orders regarding the inspection.

MR. KIRK:  May I respond, please?

THE COURT:  Well, I think I heard your

response.  But you're wanting them to put up a $100,000

bond.  

MR. KIRK:  Yes, sir.

THE COURT:  And purchase some insurance as

well as answer a bunch of questions regarding their

political affiliation, which may be important to you and

I don't discredit that in any way, but it's not part of

the normal process.  I mean, it's something that's

just -- it's way outside the norm for an inspection when

they are the defendants of the lawsuit that -- regarding

a piece of property that is the subject of a litigation.

They're entitled to inspect it.  

MR. KIRK:  And, sir, may I respond?

THE COURT:  Yes, sir.

MR. KIRK:  Thank you.  Mr. Swinney is the

one who walked away.  We were discussing the date.
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THE COURT:  But we'd already had a hearing

and we had ordered it. 

MR. KIRK:  Yes, sir.  And I was willing to

do it during that five-day -- or seven-day period.  And

he said no, because he picked one day, I picked another.

And he said, No.  I think he should have negotiated.

THE COURT:  No. 

MR. KIRK:  All right.  Thank you.

THE COURT:  I mean, I -- 

MR. KIRK:  I just feel I should shut up.

I feel like him asking for attorney fees when he's the

one that stopped the deal is --

THE COURT:  It wasn't intended to be a

deal.  It was a court -- we took the range of dates that

was acceptable to everybody and allowed him to pick one

of those days.  But I'll also extend the time to pay the

attorney's fees to 90 instead of 60.  So I made that

addition in the record as well.  

That's the other copy of that same thing.  

MR. SWINNEY:  Thank you, Your Honor. 

THE COURT:  I didn't alter that.  

Here's your copy.  

MR. KIRK:  Thank you.  

THE COURT:  Here's your proposed dates as

well as your binder. 
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(End of Proceedings.) 1
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STATE OF TEXAS 

COUNTY OF COMAL 

I, HEATHER HOLDEN, Deputy Court Reporter in and for the 

433RD District Court of COMAL County, State of Texas, do 

hereby certify that the above and foregoing contains a true 

and correct transcription of all portions of evidence and 

other proceedings requested in writing by counsel for the 

parties to be included in this volume of the Reporter's Record 

in the above-styled and numbered cause, all of which occurred 

in open court or in Chambers and were reported by me. 

I further certify that this Reporter's Record of the 

proceedings truly and correctly reflects the exhibits, if any, 

offered by the respective parties. 

I further certify that the total cost for the preparation 

of this Reporter's Record is $143.75 and was paid by Douglas 

Kirk. 

WITNESS MY OFFICIAL HAND on this, the 21st day of July, 

2019. 

                            /s/ Heather Holden 

                         _________________________________ 

                         HEATHER HOLDEN, CSR 
                         Texas CSR 9051 
                         Deputy Court Reporter 
                         433rd District Court 
                         144 Clemens Avenue  
                         New Braunfels, Texas 78130 
                         Expiration:  12/31/19 
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CAUSE NO. C2018-1576B 

DOUGLAS WALTER KIRK, 

Plaintiff, 

v. 

 COMAL APPRAISAL DISTRICT 

Defendant.

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§

IN THE DISTRICT COURT OF 

COMAL COUNTY, TEXAS 

207TH JUDICIAL DISTRICT

DEFENDANT'S RESPONSES TO 
PLAINTIFFS’ FIRST REQUESTS FOR ADMISSIONS 

TO: Douglas Walter Kirk, Plaintiff, by and through its attorney of record, Douglas Walter 
Kirk, pro se, 1850 Old Sattler Road, Canyon Lake, Texas, 78130. 

NOW COMES the Defendant in the action named above, and responds the following to 

the Plaintiffs’ First Request for Admissions. 

Unless otherwise specified, a denial of a request for admission is applicable to all 

accounts and properties and all tax years at issue in this litigation. 

REQUESTS FOR ADMISSIONS 

REQUEST FOR ADMISSION NO. 1: 

Admit / Deny that Defendant (Comal Appraisal District) did not physically inspect the 

property subject of this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 H LUEHLFING, 

ACRES 9.895). 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection: Deny. 

REQUEST FOR ADMISSION NO. 2: 

Admit / Deny that aerial photographs are not a reliable means of identifying property. 

EXHIBIT P



Defendant's Response to Plaintiff's 
First Request for Admissions Page 2 of 27 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection: Deny. 

REQUEST FOR ADMISSION NO. 3: 

Admit / Deny that land-based photographs are not a reliable means of identifying 

property. 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection: Deny. 

REQUEST FOR ADMISSION NO. 4: 

Admit / Deny that Defendant (Comal Appraisal District) did not use a deed or other legal 

documentation to identify the property subject of this lawsuit (Prop. ID: 82819, Legal Desc: A-

939 SUR-804 H LUEHLFING, ACRES 9.895). 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection: Deny. 

REQUEST FOR ADMISSION NO. 5: 

Admit / Deny that Defendant (Comal Appraisal District) did not use a survey to identify 

the property subject of this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 H 

LUEHLFING, ACRES 9.895). 
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RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection: Deny. 

REQUEST FOR ADMISSION NO. 6: 

Admit / Deny that Defendant (Comal Appraisal District) did not use a map to identify the 

property subject of this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 H LUEHLFING, 

ACRES 9.895). 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection: Deny. 

REQUEST FOR ADMISSION NO. 7: 

Admit / Deny that Defendant (Comal Appraisal District) did not use a property sketch to 

identify the property subject of this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 H 

LUEHLFING, ACRES 9.895). 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection: Deny. 

REQUEST FOR ADMISSION NO. 8: 

Admit / Deny that guessing is not a reliable means of identifying property. 

RESPONSE: 

The Defendant objects to the request as vague.  The request does not define what one 

might be guessing about.  The Defendant objects to the request as being neither relevant nor 

likely to lead to the discovery of relevant information.   
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REQUEST FOR ADMISSION NO. 9: 

Admit / Deny that Defendant (Comal Appraisal District) did not identify and update 

relevant characteristics of the property subject of this lawsuit (Prop. ID: 82819, Legal Desc: A-

939 SUR-804 H LUEHLFING, ACRES 9.895). 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection: Deny. 

REQUEST FOR ADMISSION NO. 10: 

Admit / Deny that Defendant (Comal Appraisal District) did not identify a market area 

relative to the property subject of this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 H 

LUEHLFING, ACRES 9.895). 

RESPONSE: 

The Defendant objects to the request as the term “market area” is not defined.  The 

Defendant objects to the request as being neither relevant nor likely to lead to the discovery of 

relevant information.  Subject to the objections: Deny. 

REQUEST FOR ADMISSION NO. 11: 

Admit / Deny that Defendant (Comal Appraisal District) did not identify property 

characteristics that affect property values in the market area relative to the property subject of 

this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 H LUEHLF-ING, ACRES 9.895). 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection: Deny. 
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REQUEST FOR ADMISSION NO. 12: 

Admit / Deny that Defendant (Comal Appraisal District) did not take into account 

location and market area relative to the property subject of this lawsuit (Prop. ID: 82819, Legal 

Desc: A-939 SUR-804 H LUEHLFING, ACRES 9.895). 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection: Deny. 

REQUEST FOR ADMISSION NO. 13: 

Admit / Deny that Defendant (Comal Appraisal District) did not take into account 

physical attributes relative to the property subject of this lawsuit (Prop. ID: 82819, Legal Desc: 

A-939 SUR-804 H LUEHLFING, ACRES 9.895). 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection: Deny. 

REQUEST FOR ADMISSION NO. 14: 

Admit / Deny that Defendant (Comal Appraisal District) did not take into account legal 

and economic attributes relative to the property subject of this lawsuit (Prop. ID: 82819, Legal 

Desc: A-939 SUR-804 H LUEHLFING, ACRES 9.895). 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection: Deny. 
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REQUEST FOR ADMISSION NO. 15: 

Admit / Deny that Defendant (Comal Appraisal District) did not take into account 

easements, covenants, leases, reservations, contracts, declarations, special assessments, 

ordinances, or legal restrictions relative to the property subject of this lawsuit (Prop. ID: 82819, 

Legal Desc: A-939 SUR-804 H LUEHLFING, ACRES 9.895). 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection: Deny. 

REQUEST FOR ADMISSION NO. 16: 

Admit / Deny that Defendant (Comal Appraisal District) did not develop an appraisal 

model that reflected the relationship among the property characteristics affecting value in each 

market area and determined the contribution of individual property characteristics relative to the 

property subject of this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 H LUEHLFING, 

ACRES 9.895). 

RESPONSE: 

The Defendant objects to the request as vague.  The Defendant objects to the request as 

being neither relevant nor likely to lead to the discovery of relevant information.  Subject to the 

objections: Deny. 

REQUEST FOR ADMISSION NO. 17: 

Admit / Deny that Defendant (Comal Appraisal District) did not apply the conclusions 

reflected in an appraisal model to the characteristics relative to the property subject of this 

lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 H LUEHLFING, ACRES 9.895). 
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RESPONSE: 

The Defendant objects to the request as vague.  The Defendant objects to the request as 

being neither relevant nor likely to lead to the discovery of relevant information.  Subject to the 

objections: Deny. 

REQUEST FOR ADMISSION NO. 18: 

Admit / Deny that Defendant (Comal Appraisal District) did not review the appraisal 

results to determine value relative to the property subject of this lawsuit (Prop. ID: 82819, Legal 

Desc: A-939 SUR-804 H LUEHLFING, ACRES 9.895). 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection: Deny. 

REQUEST FOR ADMISSION NO. 19: 

Admit / Deny that Defendant (Comal Appraisal District) knew the property subject of 

this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 H LUEHLFING, ACRES 9.895) was 

not omitted property. 

RESPONSE: 

The Defendant objects to the request as vague.  The Defendant objects to the request as 

being neither relevant nor likely to lead to the discovery of relevant information.  Subject to the 

objections: Due to the vagueness of the request, the Defendant cannot admit or deny.

REQUEST FOR ADMISSION NO. 20: 

Admit / Deny that Defendant (Comal Appraisal District) (whether one or more than one 

of its employees) was upset that the property owner of the property subject of this lawsuit (Prop. 
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ID: 82819, Legal Desc: A-939 SUR-804 H LUEHLFING, ACRES 9.895) was "uncooperative" 

with the Defendant. 

RESPONSE: 

The Defendant objects to the request as vague.  The Defendant further objects that the 

request is irrelevant and unlikely to lead to the discovery of admissible information.  Subject to 

the objections: Deny.  

REQUEST FOR ADMISSION NO. 21: 

Admit / Deny that Defendant (Comal Appraisal District) (whether one or more than one 

of its employees) wanted to punish the property owner of the property subject of this lawsuit 

(Prop. ID: 82819, Legal Desc: A-939 SUR-804 H LUEHLFING, ACRES 9.895) for being 

"uncooperative" with the Defendant. 

RESPONSE: 

The Defendant objects to the request as vague.  The Defendant further objects that the 

request is irrelevant and unlikely to lead to the discovery of admissible information.  Subject to 

the objections: Deny.  

REQUEST FOR ADMISSION NO. 22: 

Admit / Deny that Defendant (Comal Appraisal District) (whether one or more than one 

of its employees) failed to deliver on a lawfully timely basis to the property owner of the 

property subject of this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 H LUEHLFING, 

ACRES 9.895) records he requested in one or more open records requests under the Texas Public 

Information Act. 
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RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection: Deny. 

REQUEST FOR ADMISSION NO. 23: 

Admit / Deny that Defendant (Comal Appraisal District) altered one or more official 

government documents before turning them over to the property owner of the property subject of 

this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 H LUEHLFING, ACRES 9.895). 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection: Deny. 

REQUEST FOR ADMISSION NO. 24: 

Admit / Deny that Defendant's (Comal Appraisal District) employee Brandon Voigt was 

involved in the appraisal proceedings of the property subject of this lawsuit (Prop. ID: 82819, 

Legal Desc: A-939 SUR-804 H LUEHLFING, ACRES 9.895). 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  The Defendant objects to the request as vague as “appraisal 

proceedings” us not defined.  Subject to the objections: Admit.  

REQUEST FOR ADMISSION NO. 25: 

Admit / Deny that Defendant's (Comal Appraisal District) employee Brandon Voigt said 

he doesn't really like his job with the Defendant and would rather be employed in the heating /air 

conditioning business. 
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RESPONSE: 

The Defendant further objects that the request is irrelevant and unlikely to lead to the 

discovery of admissible information.  Subject to the objection: Deny.  

REQUEST FOR ADMISSION NO. 26: 

Admit / Deny that Defendant's (Comal Appraisal District) employee Brandon Voigt is 

incompetent when it comes to appraising property. 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection: Deny. 

REQUEST FOR ADMISSION NO. 27: 

Admit / Deny that Defendant (Comal Appraisal District) appraised the property subject of 

this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 H LUEHLF-ING, ACRES 9.895) in 

2016 and set the value at $177,140. 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection: Deny. 

REQUEST FOR ADMISSION NO. 28: 

Admit / Deny that Defendant (Comal Appraisal District) appraised the property subject of 

this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 H LUEHLF-ING, ACRES 9.895) in 

2017 and set the value at $188,630. 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection: Admit.  
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REQUEST FOR ADMISSION NO. 29: 

Admit / Deny that Defendant (Comal Appraisal District) appraised the property subject of 

this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 H LUEHLF-ING, ACRES 9.895) in 

2018 and set the value to be $358,610. 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection: Deny.  

REQUEST FOR ADMISSION NO. 30: 

Admit / Deny that Defendant (Comal Appraisal District) inspected the property subject of 

this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 H LUEHLF-ING, ACRES 9.895) in 

2010. 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  The Defendant objects to the request as vague.  Subject to the 

objections: The Defendant after reasonable inquiry cannot admit or deny.

REQUEST FOR ADMISSION NO. 31: 

Admit / Deny that Defendant (Comal Appraisal District) inspected the property subject of 

this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 H LUEHLF-ING, ACRES 9.895) in 

2013. 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  The Defendant objects to the request as vague.  Subject to the 

objections: The Defendant after reasonable inquiry cannot admit or deny. 
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REQUEST FOR ADMISSION NO. 32: 

Admit / Deny that Texas Law does not mandate that appraisal districts appraise all 

property at current market value. 

RESPONSE: 

The Defendant objects to the request as stating a purely legal conclusion as opposed to 

any fact statement relevant to this case.  The Defendant objects to the request as being neither 

relevant nor likely to lead to the discovery of relevant information.  Subject to the objection: 

Deny. 

REQUEST FOR ADMISSION NO. 33: 

Admit / Deny that Defendant (Comal Appraisal District) believes that it must make a 

physical inspection of property in order to place an accurate value on the property. 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection: Deny. 

REQUEST FOR ADMISSION NO. 33: 

Admit / Deny that Defendant (Comal Appraisal District) believes that its estimated values 

of property may not be accurate. 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  It further objects to the request as vague.  It further objects to 

the request as assuming facts not in evidence.  Subject to the objections, the Defendant states that 

its appraisal of the subject property is accurate or low. 
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REQUEST FOR ADMISSION NO. 34: 

Admit / Deny that Defendant (Comal Appraisal District) has not appraised property 

owned by Cathy C. Talcott at full market value. 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection: Deny. 

REQUEST FOR ADMISSION NO. 35: 

Admit / Deny that Defendant (Comal Appraisal District) has not appraised property 

owned by Guy Anderson at full market value. 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection: Deny. 

REQUEST FOR ADMISSION NO. 36: 

Admit / Deny that Defendant (Comal Appraisal District) used Google Earth in its 

appraisal of the property subject of this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 H 

LUEHLFING, ACRES 9.895). 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection: The Defendant, after a reasonable 

inquiry, cannot admit or deny.
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REQUEST FOR ADMISSION NO. 37: 

Admit / Deny that Defendant (Comal Appraisal District) used Google Earth in its 

appraisal of the property subject of this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 H 

LUEHLFING, ACRES 9.895) to determine square footage of alleged structures below rooftops. 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection: The Defendant, after a reasonable 

inquiry, cannot admit or deny.  

REQUEST FOR ADMISSION NO. 38: 

Admit / Deny that Defendant (Comal Appraisal District) used Google Earth in its 

appraisal of the property subject of this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 H 

LUEHLFING, ACRES 9.895) to determine the use of alleged structures below rooftops. 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection: Deny. 

REQUEST FOR ADMISSION NO. 39: 

Admit / Deny that Defendant (Comal Appraisal District) used Google Earth in its 

appraisal of the property subject of this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 H 

LUEHLFING, ACRES 9.895) to determine value of alleged structures below rooftops. 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection: Admit.   
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REQUEST FOR ADMISSION NO. 40: 

Admit / Deny that Google Earth imagery used by Defendant (Comal Appraisal District) 

for the appraisal of the property subject of this lawsuit (Prop. ID: 82819, Legal Desc: A-939 

SUR-804 H LUEHLFING, ACRES 9.895) was created by an unmanned satellite. 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection, the Defendant, after reasonable 

diligence, the Defendant can neither admit nor deny. 

REQUEST FOR ADMISSION NO. 41: 

Admit / Deny that Defendant (Comal Appraisal District) presented a Google Earth image 

of the property subject of this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 H 

LUEHLFING, ACRES 9.895) to the Appraisal Review Board as evidence at a hearing on July 

19, 2018 with the property owner present. 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection: After reasonable inquiry the 

Defendant cannot admit or deny. 

REQUEST FOR ADMISSION NO. 42: 

Admit / Deny that Defendant (Comal Appraisal District) violated Texas Law when it 

substituted, in fulfillment of a August 16, 2018 open records request, a different aerial image for 

the Google Earth image presented at the July 19, 2018 Appraisal Review Board hearing 

regarding the property subject of this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 H 

LUEHLFING, ACRES 9.895). 
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RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection: Deny. 

REQUEST FOR ADMISSION NO. 43: 

Admit / Deny that Defendant (Comal Appraisal District) violated Texas Statute, Title 1. 

Property Tax Code, Subtitle D. Appraisal and Assessment, Chapter 23. Appraisal Methods and 

Procedures, Subchapter A. Appraisals Generally, Sec. 23.23 Limitation on Appraised Value of 

Residence Homestead relative to the property subject of this lawsuit (Prop. ID: 82819, Legal 

Desc: A-939 SUR-804 H LUEHLFING, ACRES 9.895). 

RESPONSE: 

The Defendant object to the request as vague, and as seeking purely legal matters as 

opposed to any statement of fact. The Defendant objects to the request as being neither relevant 

nor likely to lead to the discovery of relevant information.  Subject to the objections: Deny. 

REQUEST FOR ADMISSION NO. 44: 

Admit / Deny that Defendant's (Comal Appraisal District) employee Jeremy Brehm is 

incompetent when it comes to appraising property. 

RESPONSE: 

The Defendant objects to the request as seeking matters neither relevant nor likely to lead 

to the discovery of relevant information.  Subject to the objection: Deny. 

REQUEST FOR ADMISSION NO. 45: 

Admit / Deny that Defendant's (Comal Appraisal District) employee Ryan G. Dow is 

incompetent when it comes to fulfilling open records requests under the Texas Public 

Information Act. 
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RESPONSE: 

The Defendant objects to the request as seeking matters neither relevant nor likely to lead 

to the discovery of relevant information.  Subject to the objection: Deny. 

REQUEST FOR ADMISSION NO. 46: 

Admit / Deny that Defendant's (Comal Appraisal District) employee Rufino H. Lozano is 

incompetent when it comes to appraising property. 

RESPONSE: 

The Defendant objects to the request as seeking matters neither relevant nor likely to lead 

to the discovery of relevant information.  Subject to the objection: Deny. 

REQUEST FOR ADMISSION NO. 47: 

Admit / Deny that Defendant (Comal Appraisal District) exceeded the appraisal value 

required by law for property subject of this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-

804 H LUEHLFING, ACRES 9.895). 

RESPONSE: 

Deny. 

REQUEST FOR ADMISSION NO. 48: 

Admit / Deny that there are no other properties in the appraisal district similar to the 

property subject of this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 H LUEHLFING, 

ACRES 9.895). 

RESPONSE: 

Deny. 
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REQUEST FOR ADMISSION NO. 49: 

Admit / Deny that properties offered as comparables by the Defendant (Comal Appraisal 

District) to the property subject of this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 H 

LUEHLFING, ACRES 9.895) are not bounded 100% by public roads. 

RESPONSE: 

The Defendant objects to the request as seeking matters neither relevant nor likely to lead 

to the discovery of relevant information.  Subject to the objection: Admit. 

REQUEST FOR ADMISSION NO. 50: 

Admit / Deny that properties offered as comparables by the Defendant (Comal Appraisal 

District) to the property subject of this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 H 

LUEHLFING, ACRES 9.895) are not located within 200 yards of an animal shelter that houses 

incessantly barking dogs. 

RESPONSE: 

The Defendant objects to the request as seeking matters neither relevant nor likely to lead 

to the discovery of relevant information.  Subject to the objection: Deny.     

REQUEST FOR ADMISSION NO. 51: 

Admit / Deny that properties offered as comparables by the Defendant (Comal Appraisal 

District) to the property subject of this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 H 

LUEHLFING, ACRES 9.895) have not been burglarized at least six times within the past 30 

years. 
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RESPONSE: 

The Defendant objects to the request as seeking matters neither relevant nor likely to lead 

to the discovery of relevant information.  Subject to the objection: The Defendant, after 

reasonable inquiry, can neither admit nor deny. 

REQUEST FOR ADMISSION NO. 52: 

Admit / Deny that properties offered as comparables by the Defendant (Comal Appraisal 

District) to the property subject of this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 11 

LUEHLFING, ACRES 9.895) are not situated where gunshots are heard in the night on a weekly 

basis. 

RESPONSE: 

The Defendant objects to the request as seeking matters neither relevant nor likely to lead 

to the discovery of relevant information.  Subject to the objection: The Defendant, after 

reasonable inquiry, can neither admit nor deny. 

REQUEST FOR ADMISSION NO. 53: 

Admit / Deny that Defendant (Comal Appraisal District) did not select a reasonable and 

representative sample of other properties in the appraisal district to compare to the property 

subject of this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 H LUEHLFING, ACRES 

9.895). 

RESPONSE: 

The Defendant objects to the request as seeking matters neither relevant nor likely to lead 

to the discovery of relevant information.  The Defendant further objects to the request as vague.  

The Plaintiff did not protest equity to the ARB.  Therefore, at least as to equity, the request 

cannot  be answered.  Subject to the objections: Deny.  
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REQUEST FOR ADMISSION NO. 54: 

Admit / Deny that Defendant (Comal Appraisal District) did not select other properties in 

the appraisal district that are similarly situated to compare to the property subject of this lawsuit 

(Prop. ID: 82819, Legal Desc: A-939 SUR-804 H LUEHLFING, ACRES 9.895). 

RESPONSE: 

The Defendant objects to the request as seeking matters neither relevant nor likely to lead 

to the discovery of relevant information.  The Defendant further objects to the request as vague.  

The Plaintiff did not protest equity to the ARB.  Therefore, at least as to equity, the request 

cannot be answered.  Subject to the objections: Deny. 

REQUEST FOR ADMISSION NO. 55: 

Admit / Deny that Defendant (Comal Appraisal District) did not select other properties in 

the appraisal district that are of the same general kind or character to compare to the property 

subject of this lawsuit (Prop. ID: 82819, Legal Desc: A¬939 SUR-804 H LUEHLFING, ACRES 

9.895). 

RESPONSE: 

The Defendant objects to the request as seeking matters neither relevant nor likely to lead 

to the discovery of relevant information.  The Defendant further objects to the request as vague.  

The Plaintiff did not protest equity to the ARB.  Therefore, at least as to equity, the request 

cannot  be answered.  Subject to the objections: Deny. 

REQUEST FOR ADMISSION NO. 56: 

Admit / Deny that Defendant (Comal Appraisal District) did not select a reasonable 

number of comparable properties appropriately adjusted to compare to the property subject of 

this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 H LUEHLFING, ACRES 9.895). 
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RESPONSE: 

The Defendant objects to the request as seeking matters neither relevant nor likely to lead 

to the discovery of relevant information.  The Defendant further objects to the request as vague.  

The Plaintiff did not protest equity to the ARB.  Therefore, at least as to equity, the request 

cannot  be answered.  Subject to the objections: Deny. 

REQUEST FOR ADMISSION NO. 57: 

Admit / Deny that Defendant (Comal Appraisal District) ignored Sec. 23.23 of the Tax 

Code relative to property subject of this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 

H LUEHLFING, ACRES 9.895). 

RESPONSE: 

Deny. 

REQUEST FOR ADMISSION NO. 58: 

Admit / Deny that Defendant (Comal Appraisal District) appraised property the subject of 

this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 H LUEHLF-ING, ACRES 9.895) in 

an unequal and nonuniform manner. 

RESPONSE: 

Deny. 

REQUEST FOR ADMISSION NO. 58: 

Admit / Deny that Defendant (Comal Appraisal District) failed to identify a market area 

relative to property the subject of this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 H 

LUEHLFING, ACRES 9.895). 
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RESPONSE: 

The Defendant objects to the request as seeking matters neither relevant nor likely to lead 

to the discovery of relevant information.  The Defendant further objects to the request as vague.  

Subject to the objections: Deny. 

REQUEST FOR ADMISSION NO. 59: 

Admit / Deny that Defendant (Comal Appraisal District) failed to identify physical 

attributes relative to the property subject of this lawsuit (Prop. ID: 82819, Legal Desc: A-939 

SUR-804 H LUEHLFING, ACRES 9.895). 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection: Deny. 

REQUEST FOR ADMISSION NO. 60: 

Admit / Deny that Defendant (Comal Appraisal District) failed to identify legal and 

economic attributes relative to property the subject of this lawsuit (Prop. ID: 82819, Legal Desc: 

A-939 SUR-804 H LUEHLFING, ACRES 9.895). 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection: Deny. 

REQUEST FOR ADMISSION NO. 61: 

Admit / Deny that Defendant (Comal Appraisal District) failed to develop an appraisal 

model that reflects the relationship among the property characteristics affecting value in each 

market area which determines the contribution of individual property characteristics relative to 
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property the subject of this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 H 

LUEHLFING, ACRES 9.895). 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection: Deny. 

REQUEST FOR ADMISSION NO. 62: 

Admit / Deny that Defendant (Comal Appraisal District) failed to apply conclusions 

reflected in an appraisal model to the characteristics of the properties being appraised relative to 

property the subject of this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 H 

LUEHLFING, ACRES 9.895). 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection: Deny. 

REQUEST FOR ADMISSION NO. 63: 

Admit / Deny that Defendant (Comal Appraisal District) failed to review the appraisal 

results of an appraisal model analysis to determine value of the property the subject of this 

lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 H LUEHLFING, ACRES 9.895). 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection: Deny. 

REQUEST FOR ADMISSION NO. 64: 

Admit / Deny that the property subject of this lawsuit (Prop. ID: 82819, Legal Desc: A-

939 SUR-804 H LUEHLFING, ACRES 9.895) is not in a subdivision. 
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RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection: Admit.  

REQUEST FOR ADMISSION NO. 65: 

Admit / Deny that Defendant (Comal Appraisal District) has no sales data relative to the 

property subject of this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 H LUEHLFING, 

ACRES 9.895). 

RESPONSE:  The Defendant objects to the request as vague.  Subject to the objection: Deny.  

REQUEST FOR ADMISSION NO. 66: 

Admit / Deny that Defendant (Comal Appraisal District) fabricated the total living area 

relative to property the subject of this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 H 

LUEHLFING, ACRES 9.895). 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection: Deny. 

REQUEST FOR ADMISSION NO. 67: 

Admit / Deny that Defendant (Comal Appraisal District) fabricated the construction 

quality relative to property the subject of this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-

804 H LUEHLFING, ACRES 9.895). 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection: Deny. 
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REQUEST FOR ADMISSION NO. 68: 

Admit / Deny that Defendant (Comal Appraisal District) fabricated the condition relative 

to property the subject of this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 H 

LUEHLFING, ACRES 9.895). 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection: Deny. 

REQUEST FOR ADMISSION NO. 69: 

Admit / Deny there are no auxiliary improvements relative to property the subject of this 

lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 H LUEHLFING, ACRES 9.895). 

RESPONSE: 

Deny. 

REQUEST FOR ADMISSION NO. 70: 

Admit / Deny the property the subject of this lawsuit (Prop. ID: 82819, Legal Desc: A-

939 SUR-804 H LUEHLFING, ACRES 9.895) is not in a neighborhood. 

RESPONSE: 

Deny. 

REQUEST FOR ADMISSION NO. 71: 

Admit / Deny that Defendant (Comal Appraisal District) did not correctly define the 

parameters of a market area relative to property the subject of this lawsuit (Prop. ID: 82819, 

Legal Desc: A-939 SUR-804 H LUEHLFING, ACRES 9.895). 

RESPONSE: 
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The Defendant objects to the request as vague.  The Defendant objects to the request as 

being neither relevant nor likely to lead to the discovery of relevant information.  Subject to the 

objection: Deny.

REQUEST FOR ADMISSION NO. 72: 

Admit / Deny that Defendant (Comal Appraisal District) did not equitably value the 

property the subject of this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 H 

LUEHLFING, ACRES 9.895). 

RESPONSE: 

Deny. 

REQUEST FOR ADMISSION NO. 73: 

Admit / Deny that Defendant (Comal Appraisal District) did not verify the highest and 

best use relative to property the subject of this lawsuit (Prop. ID: 82819, Legal Desc: A-939 

SUR-804 H LUEHLFING, ACRES 9.895). 

RESPONSE: 

Deny. 
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Respectfully submitted, 

LOW SWINNEY EVANS & JAMES, PLLC 
623 S. Baker Cir. 
Leander, Texas 78641 
Phone (512) 379-5800 
Fax (512) 367-5932 

/s/ Kirk Swinney 
By:__________________________________ 

Kirk Swinney 
State Bar No. 19588400 
kswinney@lsejlaw.com
Ryan L. James 
State Bar No. 24078731 
rjames@lsejlaw.com 
Peter William Low 
State Bar No. 12619300 
peterwilliamlow@lsejlaw.com
James R. Evans, Jr. 
State Bar No. 06721500 
jevans@lsejlaw.com

ATTORNEYS FOR DEFENDANT 

CERTIFICATE OF SERVICE 

I certify that a true and correct copy of the foregoing has been electronically served upon 
the Plaintiff in compliance with Rules 21 and 21a of the Texas Rules of Civil Procedure on this 
the 23rd day of January, 2018. 

Douglas Walter Kirk 
dougkirk@gvtc.com 

/s/ Kirk Swinney 
____________________________________ 
Kirk Swinney 
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CAUSE NO. C2018-1576B 

DOUGLAS WALTER KIRK, 
                     Plaintiff, 

v. 

COMAL APPRAISAL DISTRICT                     
Defendant.

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§

IN THE DISTRICT COURT OF 

COMAL COUNTY, TEXAS 

207th JUDICIAL DISTRICT

VERIFIED MOTION TO STRIKE ADMISSIONS 

TO THE HONORABLE JUDGE OF THE COURT: 

NOW COMES the Defendant, the Comal Appraisal District, and moves this Court, 

pursuant to TEX. R. CIV. P. 198.3, to strike certain admissions which the Plaintiff alleges are 

deemed.  The Defendant shows the Court as follows: 

I. 

On January 22, 2019, the undersigned counsel received the Plaintiff’s Motion for Summary 

Judgment based on the alleged deeming of certain admissions attached to that motion.  The 

Defendant had no notice of that First Set of Admissions until that date.  See the Affidavit of Kirk 

Swinney, attached as Exhibit A.  The Motion for Summary Judgment alleges that the First Set of 

Admissions was returned to the Plaintiff by the United States Postal Service (USPS) as  

“unclaimed,” having been sent by certified mail on or about November 7, 2018. 

II. 

As is detailed in the attached Affidavit, the Plaintiff alleges, solely based on cryptic notes 

on the face of the envelope, that the USPS attempted delivery of the First Set of Admissions on 

November 10, 2018 and again on November 30, 2018.  That mail was returned to the Plaintiff as 

unclaimed.  Again, as established by the attached affidavit, November 10, 2018, was a Saturday 
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in which no one was in the office, and November 30, 2018, was a Friday in which several people 

were in the office.  But, on November 30, 2018, no delivery was made or even attempted; at least 

no one entered the office to give any mail to the occupants.  Further, on neither occasion, nor any 

other date, did the USPS leave any notice of attempted delivery of certified mail. The USPS 

tracking website does not list any attempts at delivery. Once the undersigned actually received the 

First Set of Admissions, on January 22, 2019, answers were promptly served.  See Defendant’s 

Responses to Plaintiff’s First Request for Admissions, attached as Exhibit B.  

III. 

The admissions are not deemed under TEX. R. CIV. P.198.2 because the Defendant timely 

responded to the request for admissions.  Even though the Plaintiff allegedly mailed the Request 

for Admissions on November 7, 2018, they were not delivered to the Defendant, and were returned 

“unclaimed.” The Defendant first received notice of the Request for Admissions on January 22, 

2019.  The Defendant responded to the Request for admissions just two days later, on January 24, 

2019.  Thus, the responses were served well within the time required by TEX. R. CIV. P 198.2.  

Under Rule 21a, a party’s duty to respond to admissions is dependent upon receipt of the 

requests.  Approximately $14,980.00 v. State, 261 S.W.3d 182, 186 (Tex. App.—Houston [14th 

Dist.] 2008, no pet.); citing Payton v. Ashton, 29 S.W.3d 896, 898 (Tex. App.—Amarillo 2000, no 

pet.).  Where service is not perfected, the receiving party cannot be made to suffer the 

consequences of not answering or untimely answering. Id.   Because the Defendant did not receive 

the Request for Admissions until January 22, 2019, the Defendant had no obligation to respond to 

the admissions.  

Under Texas law, notice sent by certified mail and returned “unclaimed” does not provide 

the notice required by Rule 21a.  Approximately $14,980.00 v. State, 261 S.W.3d 182, 189 (Tex. 
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App.—Houston [14th Dist.] 2008, no pet.); Etheredge v. Hidden Valley Airpark Ass'n, 169 S.W.3d 

378, 382 (Tex. App.—Fort Worth 2005, pet. denied).  Insufficient notice will not support deeming 

of admissions.  In Approximately $14,980.00, a Texas Court reversed the trial court and held that 

it erred in “admitting the deemed admissions into evidence” because the presumption of service 

was rebutted.  261 S.W.3d at 190.  In that case, just as is alleged in this one, there was a USPS 

return receipt indicating that delivery was attempted twice. Id. at 189.  But the recipient 

successfully rebutted the presumption of delivery by testimony from the attorney that the 

admissions were not received.  Without evidence to the contrary, the trial court was erred in 

admitting the admissions into evidence.  Id.  

Similarly, in Payton v. Ashton, the presumption of receipt of admissions was rebutted, even 

without testimony of non-receipt.  29 S.W.3d 896, 897 (Tex. App.—Amarillo, no pet.). Although 

the admissions were returned unclaimed, there was no evidence indicating whether they were not 

claimed because the responding party opted not to receive them or whether he even knew of their 

existence, and nothing in the record depicted that the requests were received through some other 

means of service.  Id. The fact that they were returned unclaimed was alone sufficient evidence to 

support the trial court’s ruling that they were not received.  Id.  In this case, the envelop in question 

was returned unclaimed. In addition, there is direct and uncontroverted testimony that the 

admissions were not received. 

Because the Defendant did not receive the Request for Admissions until January 22, 2019, 

and the Defendant responded to them just two days later, they should not be considered deemed 

under TEX. R. CIV. P.198.2.  Even if the Court considers them deemed, the Court should strike the 

admissions for good cause under TEX. R. CIV. P.198.3.  
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III. 

Rule 198.3 empowers a court to allow parties to strike admissions upon showing of: 1) 

good cause; 2) that the party relying on the admissions “will not be unduly prejudiced”; and  3) 

“that a presentation of the merits of the action will be subserved by permitting the party” to strike 

the admissions. 

First, the Defendant has shown good cause for striking the admissions in the attached 

affidavit by demonstrating that it was not aware of the request for admissions until the service of 

the Motion for Summary Judgment on January 22, 2019.  It answered the admissions shortly 

thereafter.  Good cause is established by showing the failure involved was an accident or mistake, 

not intentional or the result of conscious indifference.  Wheeler v. Green, 157 S.W.3d 439, 442 

(Tex. 2005).  In fact, even slight excuses for failure to respond to admissions will be taken as good 

cause. Boulet v. State, 189 S.W.3d 833, 836 (Tex. App.—Houston [1st Dist.] 2006, no pet.).   Not 

knowing about the requests is certainly more than a slight excuse. Obviously, a party cannot 

respond to discovery of which it is not aware.  Furthermore, the attached affidavit conclusively 

establishes that the failure to respond was not intentional or the result of conscious indifference.  

Next, the Plaintiff in this case will not be unduly prejudiced.  This case has only been on 

file since September, 2018, and the Plaintiff has conducted no merits discovery.  Further, the 

discovery period has not ended, and Defendant responded to the request for admissions. To the 

contrary, the Defendant has sent discovery on the merits to which the Plaintiff has not responded.  

But, it cannot be said that the Plaintiff has been hampered in developing his case.  Indeed, of the 

75 requests for admission which the Plaintiff purported to have served, the vast majority are 

completely irrelevant and harassing.  Take, for example, request number 25: 
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Admit / Deny that Defendant's (Comal Appraisal District) employee 
Brandon Voigt said he doesn't really like his job with the Defendant and would rather 
be employed in the heating /air conditioning business. 

This case concerns the value of a property, not the level of content of the Defendant’s 

employees.  Thus, the Plaintiff has not engaged in any meritorious advancement of this case, 

though the Defendant has.  Striking the admissions would only require the Plaintiff to proceed 

with evidence on the merits of his case, which is not prejudicial. 

Prejudice to the sending party occurs when trial will be delayed or the party’s ability to 

prepare the case will be significantly hampered.  Marino v. King, 355 S.W.3d 629, 633 (Tex. 

2011).  The fact that the Plaintiff may have to present his case on the merits as opposed to deemed 

admission does not delay or prejudice his ability to present his case. 

Finally, “the presentation of the merits of the action will be subserved by permitting” the 

withdrawal of the admissions.  TEX. R. CIV. P. 198.3. While most of the requests for admission are 

irrelevant, there are a few, as pointed out in the Plaintiff’s Motion for Summary Judgment, that are 

issue preclusive.  Consider, for example, request 47: 

Admit / Deny that Defendant (Comal Appraisal District) exceeded the appraisal 
value required by law for property subject of this lawsuit (Prop. ID: 82819, Legal 
Desc: A-939 SUR-804 H LUEHLFING, ACRES 9.895).  

As mentioned, the issue in this case is the value of a subject property.  The only way presentation 

of the merits of this case to the Court will be preserved is by withdrawal of the admissions. 

When the admissions are issue preclusive, the proponent of the admissions must show 

flagrant bad faith or callous disregard for the rules on the part of the responding party in order not 

to have the admissions withdrawn. Wheeler v. Green, 157 S.W.3d 439, 443 (Tex. 2005) 

Furthermore, the burden shifts to the proponent of the admissions to establish that flagrant bad 

faith.  Time Warner, Inc. v. Gonzalez, 441 S.W.3d 661, 666 (Tex. App.—San Antonio 2014, pet. 
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denied); citing Wheeler, 157 S.W.3d at 443.  The fact that this party never knew about the request 

for admissions until served with a motion for summary judgment, and then answered in barely 

more than 24 hours, is not demonstrative of “flagrant bad faith or callous disregard for the rules,” 

at least by this party. 

Admissions are intended to be tools to simplify the issues at trial, not traps for the unwary.  

When merit preclusion admissions are utilized, due process concerns are raised and withdrawal is 

favored.  Marino, 355 S.W. 3d at 433. 

V. 

The Plaintiff made no effort to comply with Rule 191.2 regarding conferring and 

cooperating in resolving discovery disputes.  As is reflected in the attached affidavit, the Defendant 

contacted the Plaintiff about unanswered discovery and even spoke to the Plaintiff on the phone 

about it on the day he filed the Motion for Summary Judgment.  But, the Plaintiff made no mention 

then or any other time of any unanswered admissions, save by filing the Motion for Summary 

Judgment.  A call, as contemplated by Rule 191.2, would certainly have avoided the problems. 

V.   

The Defendant timely responded to the admissions, which were actually delivered as an 

exhibit to Plaintiff’s Motion for Summary on January 22, 2019.  Thus, they should not be 

considered deemed by the Court.  But if the Court finds they were untimely, the Defendant moves 

to strike the admissions under TEX. R. CIV. P. 198.3, 
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Respectfully submitted, 

LOW SWINNEY EVANS & JAMES, PLLC 
623 S. Baker Cir. 
Leander, Texas 78641 
Phone (512) 379-5800 
Fax (512) 367-5932 

      By:____/s/ Ryan L. James______________ 
Kirk Swinney 
State Bar No. 19588400 
kswinney@lsejlaw.com
Ryan L. James 
State Bar No. 24078731 
rjames@lsejlaw.com 
Peter William Low 
State Bar No. 12619300 
peterwilliamlow@lsejlaw.com
James R. Evans, Jr. 
State Bar No. 06721500 
jevans@lsejlaw.com

ATTORNEYS FOR DEFENDANT 

CERTIFICATE OF SERVICE 

I certify that a true and correct copy of the foregoing has been electronically served upon 
the Plaintiff in compliance with Rules 21 and 21a of the Texas Rules of Civil Procedure on this 
the 28th day of January, 2019. 

Douglas Walter Kirk 
dougkirk@gvtc.com 

/s/ Ryan L. James________________ 
Ryan James 
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1/22/2019 USPS.com® - USPS Tracking® Results

https://tools.usps.com/go/TrackConfirmAction?tLabels=70162140000068803101 1/3

USPS Tracking FAQs   (https://www.usps.com/faqs/uspstracking-faqs.htm)®

Track Another Package ++

Tracking Number: 70162140000068803101

Your package will arrive later than expected, but is still on its way. It is currently in transit to the
next facility.

In-Transit
December 19, 2018
In Transit to Next Facility

December 19, 2018 December 19, 2018 
In Transit to Next Facility 
Your package will arrive later than expected, but is still on its way. It is currently in transit to the next
facility. 

December 15, 2018, December 15, 2018, 8:45 pm 8:45 pm 
Departed USPS Regional Facility 
SAN ANTONIO TX DISTRIBUTION CENTER  

December 15, 2018, December 15, 2018, 12:36 pm 12:36 pm 
Arrived at USPS Regional Facility 
SAN ANTONIO TX DISTRIBUTION CENTER  

December 13, 2018, December 13, 2018, 8:56 pm 8:56 pm 
Departed USPS Regional Facility 
OKLAHOMA CITY OK DISTRIBUTION CENTER  

Tracking History 

Remove 

Feedback
Exhibit A-A
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See Less 

December 13, 2018, December 13, 2018, 12:51 pm 12:51 pm 
Arrived at USPS Regional Facility 
OKLAHOMA CITY OK DISTRIBUTION CENTER  

December 11, 2018, December 11, 2018, 9:43 am 9:43 am 
Unclaimed/Being Returned to Sender 
LEANDER, TX 78641  

November 10, 2018, November 10, 2018, 2:25 am 2:25 am 
Departed USPS Regional Facility 
AUSTIN TX DISTRIBUTION CENTER  

November 9, 2018, November 9, 2018, 12:59 pm 12:59 pm 
Arrived at USPS Regional Facility 
AUSTIN TX DISTRIBUTION CENTER  

November 8, 2018, November 8, 2018, 10:06 pm 10:06 pm 
Departed USPS Regional Facility 
SAN ANTONIO TX DISTRIBUTION CENTER  

November 8, 2018, November 8, 2018, 8:50 pm 8:50 pm 
Arrived at USPS Regional Facility 
SAN ANTONIO TX DISTRIBUTION CENTER  

November 7, 2018, November 7, 2018, 4:32 pm 4:32 pm 
Departed Post Office 
CANYON LAKE, TX 78133  

November 7, 2018, November 7, 2018, 12:51 pm 12:51 pm 
USPS in possession of item 
CANYON LAKE, TX 78133  

Product Information 

Feedback
Exhibit A-A
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Can’t find what you’re looking for?

Go to our FAQs section to find answers to your tracking questions.

FAQs (https://www.usps.com/faqs/uspstracking-faqs.htm)

The easiest tracking number is the one you don't have to know.

With Informed Delivery , you never have to type in another tracking number. Sign up to:

See images* of incoming mail.

Automatically track the packages you're expecting.

Set up email and text alerts so you don't need to enter tracking numbers.

Enter USPS Delivery Instructions  for your mail carrier.

Sign Up

(https://reg.usps.com/entreg/RegistrationAction_input?

app=UspsTools&appURL=https%3A%2F%2Ftools.usps.com%2Fgo
*NOTE: Black and white (grayscale) images show the outside, front of letter-sized envelopes and
mailpieces that are processed through USPS automated equipment.

®

™

Feedback
Exhibit A-A

https://www.usps.com/faqs/uspstracking-faqs.htm
https://reg.usps.com/entreg/RegistrationAction_input?app=UspsTools&appURL=https%3A%2F%2Ftools.usps.com%2Fgo%2FTrackConfirmAction%21input


CAUSE NO. C2018-1576B 

DOUGLAS WALTER KIRK, 

Plaintiff, 

v. 

 COMAL APPRAISAL DISTRICT 

Defendant.

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§

IN THE DISTRICT COURT OF 

COMAL COUNTY, TEXAS 

207TH JUDICIAL DISTRICT

DEFENDANT'S RESPONSES TO 
PLAINTIFFS’ FIRST REQUESTS FOR ADMISSIONS 

TO: Douglas Walter Kirk, Plaintiff, by and through its attorney of record, Douglas Walter 
Kirk, pro se, 1850 Old Sattler Road, Canyon Lake, Texas, 78130. 

NOW COMES the Defendant in the action named above, and responds the following to 

the Plaintiffs’ First Request for Admissions. 

Unless otherwise specified, a denial of a request for admission is applicable to all 

accounts and properties and all tax years at issue in this litigation. 

REQUESTS FOR ADMISSIONS 

REQUEST FOR ADMISSION NO. 1: 

Admit / Deny that Defendant (Comal Appraisal District) did not physically inspect the 

property subject of this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 H LUEHLFING, 

ACRES 9.895). 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection: Deny. 

REQUEST FOR ADMISSION NO. 2: 

Admit / Deny that aerial photographs are not a reliable means of identifying property. 

Exhibit B



Defendant's Response to Plaintiff's 
First Request for Admissions Page 2 of 27 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection: Deny. 

REQUEST FOR ADMISSION NO. 3: 

Admit / Deny that land-based photographs are not a reliable means of identifying 

property. 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection: Deny. 

REQUEST FOR ADMISSION NO. 4: 

Admit / Deny that Defendant (Comal Appraisal District) did not use a deed or other legal 

documentation to identify the property subject of this lawsuit (Prop. ID: 82819, Legal Desc: A-

939 SUR-804 H LUEHLFING, ACRES 9.895). 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection: Deny. 

REQUEST FOR ADMISSION NO. 5: 

Admit / Deny that Defendant (Comal Appraisal District) did not use a survey to identify 

the property subject of this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 H 

LUEHLFING, ACRES 9.895). 
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RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection: Deny. 

REQUEST FOR ADMISSION NO. 6: 

Admit / Deny that Defendant (Comal Appraisal District) did not use a map to identify the 

property subject of this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 H LUEHLFING, 

ACRES 9.895). 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection: Deny. 

REQUEST FOR ADMISSION NO. 7: 

Admit / Deny that Defendant (Comal Appraisal District) did not use a property sketch to 

identify the property subject of this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 H 

LUEHLFING, ACRES 9.895). 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection: Deny. 

REQUEST FOR ADMISSION NO. 8: 

Admit / Deny that guessing is not a reliable means of identifying property. 

RESPONSE: 

The Defendant objects to the request as vague.  The request does not define what one 

might be guessing about.  The Defendant objects to the request as being neither relevant nor 

likely to lead to the discovery of relevant information.   
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Defendant's Response to Plaintiff's 
First Request for Admissions Page 4 of 27 

REQUEST FOR ADMISSION NO. 9: 

Admit / Deny that Defendant (Comal Appraisal District) did not identify and update 

relevant characteristics of the property subject of this lawsuit (Prop. ID: 82819, Legal Desc: A-

939 SUR-804 H LUEHLFING, ACRES 9.895). 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection: Deny. 

REQUEST FOR ADMISSION NO. 10: 

Admit / Deny that Defendant (Comal Appraisal District) did not identify a market area 

relative to the property subject of this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 H 

LUEHLFING, ACRES 9.895). 

RESPONSE: 

The Defendant objects to the request as the term “market area” is not defined.  The 

Defendant objects to the request as being neither relevant nor likely to lead to the discovery of 

relevant information.  Subject to the objections: Deny. 

REQUEST FOR ADMISSION NO. 11: 

Admit / Deny that Defendant (Comal Appraisal District) did not identify property 

characteristics that affect property values in the market area relative to the property subject of 

this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 H LUEHLF-ING, ACRES 9.895). 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection: Deny. 
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REQUEST FOR ADMISSION NO. 12: 

Admit / Deny that Defendant (Comal Appraisal District) did not take into account 

location and market area relative to the property subject of this lawsuit (Prop. ID: 82819, Legal 

Desc: A-939 SUR-804 H LUEHLFING, ACRES 9.895). 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection: Deny. 

REQUEST FOR ADMISSION NO. 13: 

Admit / Deny that Defendant (Comal Appraisal District) did not take into account 

physical attributes relative to the property subject of this lawsuit (Prop. ID: 82819, Legal Desc: 

A-939 SUR-804 H LUEHLFING, ACRES 9.895). 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection: Deny. 

REQUEST FOR ADMISSION NO. 14: 

Admit / Deny that Defendant (Comal Appraisal District) did not take into account legal 

and economic attributes relative to the property subject of this lawsuit (Prop. ID: 82819, Legal 

Desc: A-939 SUR-804 H LUEHLFING, ACRES 9.895). 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection: Deny. 
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REQUEST FOR ADMISSION NO. 15: 

Admit / Deny that Defendant (Comal Appraisal District) did not take into account 

easements, covenants, leases, reservations, contracts, declarations, special assessments, 

ordinances, or legal restrictions relative to the property subject of this lawsuit (Prop. ID: 82819, 

Legal Desc: A-939 SUR-804 H LUEHLFING, ACRES 9.895). 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection: Deny. 

REQUEST FOR ADMISSION NO. 16: 

Admit / Deny that Defendant (Comal Appraisal District) did not develop an appraisal 

model that reflected the relationship among the property characteristics affecting value in each 

market area and determined the contribution of individual property characteristics relative to the 

property subject of this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 H LUEHLFING, 

ACRES 9.895). 

RESPONSE: 

The Defendant objects to the request as vague.  The Defendant objects to the request as 

being neither relevant nor likely to lead to the discovery of relevant information.  Subject to the 

objections: Deny. 

REQUEST FOR ADMISSION NO. 17: 

Admit / Deny that Defendant (Comal Appraisal District) did not apply the conclusions 

reflected in an appraisal model to the characteristics relative to the property subject of this 

lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 H LUEHLFING, ACRES 9.895). 
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RESPONSE: 

The Defendant objects to the request as vague.  The Defendant objects to the request as 

being neither relevant nor likely to lead to the discovery of relevant information.  Subject to the 

objections: Deny. 

REQUEST FOR ADMISSION NO. 18: 

Admit / Deny that Defendant (Comal Appraisal District) did not review the appraisal 

results to determine value relative to the property subject of this lawsuit (Prop. ID: 82819, Legal 

Desc: A-939 SUR-804 H LUEHLFING, ACRES 9.895). 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection: Deny. 

REQUEST FOR ADMISSION NO. 19: 

Admit / Deny that Defendant (Comal Appraisal District) knew the property subject of 

this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 H LUEHLFING, ACRES 9.895) was 

not omitted property. 

RESPONSE: 

The Defendant objects to the request as vague.  The Defendant objects to the request as 

being neither relevant nor likely to lead to the discovery of relevant information.  Subject to the 

objections: Due to the vagueness of the request, the Defendant cannot admit or deny.

REQUEST FOR ADMISSION NO. 20: 

Admit / Deny that Defendant (Comal Appraisal District) (whether one or more than one 

of its employees) was upset that the property owner of the property subject of this lawsuit (Prop. 
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ID: 82819, Legal Desc: A-939 SUR-804 H LUEHLFING, ACRES 9.895) was "uncooperative" 

with the Defendant. 

RESPONSE: 

The Defendant objects to the request as vague.  The Defendant further objects that the 

request is irrelevant and unlikely to lead to the discovery of admissible information.  Subject to 

the objections: Deny.  

REQUEST FOR ADMISSION NO. 21: 

Admit / Deny that Defendant (Comal Appraisal District) (whether one or more than one 

of its employees) wanted to punish the property owner of the property subject of this lawsuit 

(Prop. ID: 82819, Legal Desc: A-939 SUR-804 H LUEHLFING, ACRES 9.895) for being 

"uncooperative" with the Defendant. 

RESPONSE: 

The Defendant objects to the request as vague.  The Defendant further objects that the 

request is irrelevant and unlikely to lead to the discovery of admissible information.  Subject to 

the objections: Deny.  

REQUEST FOR ADMISSION NO. 22: 

Admit / Deny that Defendant (Comal Appraisal District) (whether one or more than one 

of its employees) failed to deliver on a lawfully timely basis to the property owner of the 

property subject of this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 H LUEHLFING, 

ACRES 9.895) records he requested in one or more open records requests under the Texas Public 

Information Act. 
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RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection: Deny. 

REQUEST FOR ADMISSION NO. 23: 

Admit / Deny that Defendant (Comal Appraisal District) altered one or more official 

government documents before turning them over to the property owner of the property subject of 

this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 H LUEHLFING, ACRES 9.895). 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection: Deny. 

REQUEST FOR ADMISSION NO. 24: 

Admit / Deny that Defendant's (Comal Appraisal District) employee Brandon Voigt was 

involved in the appraisal proceedings of the property subject of this lawsuit (Prop. ID: 82819, 

Legal Desc: A-939 SUR-804 H LUEHLFING, ACRES 9.895). 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  The Defendant objects to the request as vague as “appraisal 

proceedings” us not defined.  Subject to the objections: Admit.  

REQUEST FOR ADMISSION NO. 25: 

Admit / Deny that Defendant's (Comal Appraisal District) employee Brandon Voigt said 

he doesn't really like his job with the Defendant and would rather be employed in the heating /air 

conditioning business. 
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RESPONSE: 

The Defendant further objects that the request is irrelevant and unlikely to lead to the 

discovery of admissible information.  Subject to the objection: Deny.  

REQUEST FOR ADMISSION NO. 26: 

Admit / Deny that Defendant's (Comal Appraisal District) employee Brandon Voigt is 

incompetent when it comes to appraising property. 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection: Deny. 

REQUEST FOR ADMISSION NO. 27: 

Admit / Deny that Defendant (Comal Appraisal District) appraised the property subject of 

this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 H LUEHLF-ING, ACRES 9.895) in 

2016 and set the value at $177,140. 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection: Deny. 

REQUEST FOR ADMISSION NO. 28: 

Admit / Deny that Defendant (Comal Appraisal District) appraised the property subject of 

this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 H LUEHLF-ING, ACRES 9.895) in 

2017 and set the value at $188,630. 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection: Admit.  
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REQUEST FOR ADMISSION NO. 29: 

Admit / Deny that Defendant (Comal Appraisal District) appraised the property subject of 

this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 H LUEHLF-ING, ACRES 9.895) in 

2018 and set the value to be $358,610. 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection: Deny.  

REQUEST FOR ADMISSION NO. 30: 

Admit / Deny that Defendant (Comal Appraisal District) inspected the property subject of 

this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 H LUEHLF-ING, ACRES 9.895) in 

2010. 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  The Defendant objects to the request as vague.  Subject to the 

objections: The Defendant after reasonable inquiry cannot admit or deny.

REQUEST FOR ADMISSION NO. 31: 

Admit / Deny that Defendant (Comal Appraisal District) inspected the property subject of 

this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 H LUEHLF-ING, ACRES 9.895) in 

2013. 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  The Defendant objects to the request as vague.  Subject to the 

objections: The Defendant after reasonable inquiry cannot admit or deny. 
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REQUEST FOR ADMISSION NO. 32: 

Admit / Deny that Texas Law does not mandate that appraisal districts appraise all 

property at current market value. 

RESPONSE: 

The Defendant objects to the request as stating a purely legal conclusion as opposed to 

any fact statement relevant to this case.  The Defendant objects to the request as being neither 

relevant nor likely to lead to the discovery of relevant information.  Subject to the objection: 

Deny. 

REQUEST FOR ADMISSION NO. 33: 

Admit / Deny that Defendant (Comal Appraisal District) believes that it must make a 

physical inspection of property in order to place an accurate value on the property. 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection: Deny. 

REQUEST FOR ADMISSION NO. 33: 

Admit / Deny that Defendant (Comal Appraisal District) believes that its estimated values 

of property may not be accurate. 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  It further objects to the request as vague.  It further objects to 

the request as assuming facts not in evidence.  Subject to the objections, the Defendant states that 

its appraisal of the subject property is accurate or low. 
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REQUEST FOR ADMISSION NO. 34: 

Admit / Deny that Defendant (Comal Appraisal District) has not appraised property 

owned by Cathy C. Talcott at full market value. 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection: Deny. 

REQUEST FOR ADMISSION NO. 35: 

Admit / Deny that Defendant (Comal Appraisal District) has not appraised property 

owned by Guy Anderson at full market value. 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection: Deny. 

REQUEST FOR ADMISSION NO. 36: 

Admit / Deny that Defendant (Comal Appraisal District) used Google Earth in its 

appraisal of the property subject of this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 H 

LUEHLFING, ACRES 9.895). 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection: The Defendant, after a reasonable 

inquiry, cannot admit or deny.
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REQUEST FOR ADMISSION NO. 37: 

Admit / Deny that Defendant (Comal Appraisal District) used Google Earth in its 

appraisal of the property subject of this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 H 

LUEHLFING, ACRES 9.895) to determine square footage of alleged structures below rooftops. 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection: The Defendant, after a reasonable 

inquiry, cannot admit or deny.  

REQUEST FOR ADMISSION NO. 38: 

Admit / Deny that Defendant (Comal Appraisal District) used Google Earth in its 

appraisal of the property subject of this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 H 

LUEHLFING, ACRES 9.895) to determine the use of alleged structures below rooftops. 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection: Deny. 

REQUEST FOR ADMISSION NO. 39: 

Admit / Deny that Defendant (Comal Appraisal District) used Google Earth in its 

appraisal of the property subject of this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 H 

LUEHLFING, ACRES 9.895) to determine value of alleged structures below rooftops. 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection: Admit.   
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REQUEST FOR ADMISSION NO. 40: 

Admit / Deny that Google Earth imagery used by Defendant (Comal Appraisal District) 

for the appraisal of the property subject of this lawsuit (Prop. ID: 82819, Legal Desc: A-939 

SUR-804 H LUEHLFING, ACRES 9.895) was created by an unmanned satellite. 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection, the Defendant, after reasonable 

diligence, the Defendant can neither admit nor deny. 

REQUEST FOR ADMISSION NO. 41: 

Admit / Deny that Defendant (Comal Appraisal District) presented a Google Earth image 

of the property subject of this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 H 

LUEHLFING, ACRES 9.895) to the Appraisal Review Board as evidence at a hearing on July 

19, 2018 with the property owner present. 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection: After reasonable inquiry the 

Defendant cannot admit or deny. 

REQUEST FOR ADMISSION NO. 42: 

Admit / Deny that Defendant (Comal Appraisal District) violated Texas Law when it 

substituted, in fulfillment of a August 16, 2018 open records request, a different aerial image for 

the Google Earth image presented at the July 19, 2018 Appraisal Review Board hearing 

regarding the property subject of this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 H 

LUEHLFING, ACRES 9.895). 
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RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection: Deny. 

REQUEST FOR ADMISSION NO. 43: 

Admit / Deny that Defendant (Comal Appraisal District) violated Texas Statute, Title 1. 

Property Tax Code, Subtitle D. Appraisal and Assessment, Chapter 23. Appraisal Methods and 

Procedures, Subchapter A. Appraisals Generally, Sec. 23.23 Limitation on Appraised Value of 

Residence Homestead relative to the property subject of this lawsuit (Prop. ID: 82819, Legal 

Desc: A-939 SUR-804 H LUEHLFING, ACRES 9.895). 

RESPONSE: 

The Defendant object to the request as vague, and as seeking purely legal matters as 

opposed to any statement of fact. The Defendant objects to the request as being neither relevant 

nor likely to lead to the discovery of relevant information.  Subject to the objections: Deny. 

REQUEST FOR ADMISSION NO. 44: 

Admit / Deny that Defendant's (Comal Appraisal District) employee Jeremy Brehm is 

incompetent when it comes to appraising property. 

RESPONSE: 

The Defendant objects to the request as seeking matters neither relevant nor likely to lead 

to the discovery of relevant information.  Subject to the objection: Deny. 

REQUEST FOR ADMISSION NO. 45: 

Admit / Deny that Defendant's (Comal Appraisal District) employee Ryan G. Dow is 

incompetent when it comes to fulfilling open records requests under the Texas Public 

Information Act. 
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RESPONSE: 

The Defendant objects to the request as seeking matters neither relevant nor likely to lead 

to the discovery of relevant information.  Subject to the objection: Deny. 

REQUEST FOR ADMISSION NO. 46: 

Admit / Deny that Defendant's (Comal Appraisal District) employee Rufino H. Lozano is 

incompetent when it comes to appraising property. 

RESPONSE: 

The Defendant objects to the request as seeking matters neither relevant nor likely to lead 

to the discovery of relevant information.  Subject to the objection: Deny. 

REQUEST FOR ADMISSION NO. 47: 

Admit / Deny that Defendant (Comal Appraisal District) exceeded the appraisal value 

required by law for property subject of this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-

804 H LUEHLFING, ACRES 9.895). 

RESPONSE: 

Deny. 

REQUEST FOR ADMISSION NO. 48: 

Admit / Deny that there are no other properties in the appraisal district similar to the 

property subject of this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 H LUEHLFING, 

ACRES 9.895). 

RESPONSE: 

Deny. 
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REQUEST FOR ADMISSION NO. 49: 

Admit / Deny that properties offered as comparables by the Defendant (Comal Appraisal 

District) to the property subject of this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 H 

LUEHLFING, ACRES 9.895) are not bounded 100% by public roads. 

RESPONSE: 

The Defendant objects to the request as seeking matters neither relevant nor likely to lead 

to the discovery of relevant information.  Subject to the objection: Admit. 

REQUEST FOR ADMISSION NO. 50: 

Admit / Deny that properties offered as comparables by the Defendant (Comal Appraisal 

District) to the property subject of this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 H 

LUEHLFING, ACRES 9.895) are not located within 200 yards of an animal shelter that houses 

incessantly barking dogs. 

RESPONSE: 

The Defendant objects to the request as seeking matters neither relevant nor likely to lead 

to the discovery of relevant information.  Subject to the objection: Deny.     

REQUEST FOR ADMISSION NO. 51: 

Admit / Deny that properties offered as comparables by the Defendant (Comal Appraisal 

District) to the property subject of this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 H 

LUEHLFING, ACRES 9.895) have not been burglarized at least six times within the past 30 

years. 

Exhibit B



Defendant's Response to Plaintiff's 
First Request for Admissions Page 19 of 27 

RESPONSE: 

The Defendant objects to the request as seeking matters neither relevant nor likely to lead 

to the discovery of relevant information.  Subject to the objection: The Defendant, after 

reasonable inquiry, can neither admit nor deny. 

REQUEST FOR ADMISSION NO. 52: 

Admit / Deny that properties offered as comparables by the Defendant (Comal Appraisal 

District) to the property subject of this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 11 

LUEHLFING, ACRES 9.895) are not situated where gunshots are heard in the night on a weekly 

basis. 

RESPONSE: 

The Defendant objects to the request as seeking matters neither relevant nor likely to lead 

to the discovery of relevant information.  Subject to the objection: The Defendant, after 

reasonable inquiry, can neither admit nor deny. 

REQUEST FOR ADMISSION NO. 53: 

Admit / Deny that Defendant (Comal Appraisal District) did not select a reasonable and 

representative sample of other properties in the appraisal district to compare to the property 

subject of this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 H LUEHLFING, ACRES 

9.895). 

RESPONSE: 

The Defendant objects to the request as seeking matters neither relevant nor likely to lead 

to the discovery of relevant information.  The Defendant further objects to the request as vague.  

The Plaintiff did not protest equity to the ARB.  Therefore, at least as to equity, the request 

cannot  be answered.  Subject to the objections: Deny.  
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REQUEST FOR ADMISSION NO. 54: 

Admit / Deny that Defendant (Comal Appraisal District) did not select other properties in 

the appraisal district that are similarly situated to compare to the property subject of this lawsuit 

(Prop. ID: 82819, Legal Desc: A-939 SUR-804 H LUEHLFING, ACRES 9.895). 

RESPONSE: 

The Defendant objects to the request as seeking matters neither relevant nor likely to lead 

to the discovery of relevant information.  The Defendant further objects to the request as vague.  

The Plaintiff did not protest equity to the ARB.  Therefore, at least as to equity, the request 

cannot be answered.  Subject to the objections: Deny. 

REQUEST FOR ADMISSION NO. 55: 

Admit / Deny that Defendant (Comal Appraisal District) did not select other properties in 

the appraisal district that are of the same general kind or character to compare to the property 

subject of this lawsuit (Prop. ID: 82819, Legal Desc: A¬939 SUR-804 H LUEHLFING, ACRES 

9.895). 

RESPONSE: 

The Defendant objects to the request as seeking matters neither relevant nor likely to lead 

to the discovery of relevant information.  The Defendant further objects to the request as vague.  

The Plaintiff did not protest equity to the ARB.  Therefore, at least as to equity, the request 

cannot  be answered.  Subject to the objections: Deny. 

REQUEST FOR ADMISSION NO. 56: 

Admit / Deny that Defendant (Comal Appraisal District) did not select a reasonable 

number of comparable properties appropriately adjusted to compare to the property subject of 

this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 H LUEHLFING, ACRES 9.895). 
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RESPONSE: 

The Defendant objects to the request as seeking matters neither relevant nor likely to lead 

to the discovery of relevant information.  The Defendant further objects to the request as vague.  

The Plaintiff did not protest equity to the ARB.  Therefore, at least as to equity, the request 

cannot  be answered.  Subject to the objections: Deny. 

REQUEST FOR ADMISSION NO. 57: 

Admit / Deny that Defendant (Comal Appraisal District) ignored Sec. 23.23 of the Tax 

Code relative to property subject of this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 

H LUEHLFING, ACRES 9.895). 

RESPONSE: 

Deny. 

REQUEST FOR ADMISSION NO. 58: 

Admit / Deny that Defendant (Comal Appraisal District) appraised property the subject of 

this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 H LUEHLF-ING, ACRES 9.895) in 

an unequal and nonuniform manner. 

RESPONSE: 

Deny. 

REQUEST FOR ADMISSION NO. 58: 

Admit / Deny that Defendant (Comal Appraisal District) failed to identify a market area 

relative to property the subject of this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 H 

LUEHLFING, ACRES 9.895). 
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RESPONSE: 

The Defendant objects to the request as seeking matters neither relevant nor likely to lead 

to the discovery of relevant information.  The Defendant further objects to the request as vague.  

Subject to the objections: Deny. 

REQUEST FOR ADMISSION NO. 59: 

Admit / Deny that Defendant (Comal Appraisal District) failed to identify physical 

attributes relative to the property subject of this lawsuit (Prop. ID: 82819, Legal Desc: A-939 

SUR-804 H LUEHLFING, ACRES 9.895). 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection: Deny. 

REQUEST FOR ADMISSION NO. 60: 

Admit / Deny that Defendant (Comal Appraisal District) failed to identify legal and 

economic attributes relative to property the subject of this lawsuit (Prop. ID: 82819, Legal Desc: 

A-939 SUR-804 H LUEHLFING, ACRES 9.895). 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection: Deny. 

REQUEST FOR ADMISSION NO. 61: 

Admit / Deny that Defendant (Comal Appraisal District) failed to develop an appraisal 

model that reflects the relationship among the property characteristics affecting value in each 

market area which determines the contribution of individual property characteristics relative to 
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property the subject of this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 H 

LUEHLFING, ACRES 9.895). 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection: Deny. 

REQUEST FOR ADMISSION NO. 62: 

Admit / Deny that Defendant (Comal Appraisal District) failed to apply conclusions 

reflected in an appraisal model to the characteristics of the properties being appraised relative to 

property the subject of this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 H 

LUEHLFING, ACRES 9.895). 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection: Deny. 

REQUEST FOR ADMISSION NO. 63: 

Admit / Deny that Defendant (Comal Appraisal District) failed to review the appraisal 

results of an appraisal model analysis to determine value of the property the subject of this 

lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 H LUEHLFING, ACRES 9.895). 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection: Deny. 

REQUEST FOR ADMISSION NO. 64: 

Admit / Deny that the property subject of this lawsuit (Prop. ID: 82819, Legal Desc: A-

939 SUR-804 H LUEHLFING, ACRES 9.895) is not in a subdivision. 
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RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection: Admit.  

REQUEST FOR ADMISSION NO. 65: 

Admit / Deny that Defendant (Comal Appraisal District) has no sales data relative to the 

property subject of this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 H LUEHLFING, 

ACRES 9.895). 

RESPONSE:  The Defendant objects to the request as vague.  Subject to the objection: Deny.  

REQUEST FOR ADMISSION NO. 66: 

Admit / Deny that Defendant (Comal Appraisal District) fabricated the total living area 

relative to property the subject of this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 H 

LUEHLFING, ACRES 9.895). 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection: Deny. 

REQUEST FOR ADMISSION NO. 67: 

Admit / Deny that Defendant (Comal Appraisal District) fabricated the construction 

quality relative to property the subject of this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-

804 H LUEHLFING, ACRES 9.895). 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection: Deny. 
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REQUEST FOR ADMISSION NO. 68: 

Admit / Deny that Defendant (Comal Appraisal District) fabricated the condition relative 

to property the subject of this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 H 

LUEHLFING, ACRES 9.895). 

RESPONSE: 

The Defendant objects to the request as being neither relevant nor likely to lead to the 

discovery of relevant information.  Subject to the objection: Deny. 

REQUEST FOR ADMISSION NO. 69: 

Admit / Deny there are no auxiliary improvements relative to property the subject of this 

lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 H LUEHLFING, ACRES 9.895). 

RESPONSE: 

Deny. 

REQUEST FOR ADMISSION NO. 70: 

Admit / Deny the property the subject of this lawsuit (Prop. ID: 82819, Legal Desc: A-

939 SUR-804 H LUEHLFING, ACRES 9.895) is not in a neighborhood. 

RESPONSE: 

Deny. 

REQUEST FOR ADMISSION NO. 71: 

Admit / Deny that Defendant (Comal Appraisal District) did not correctly define the 

parameters of a market area relative to property the subject of this lawsuit (Prop. ID: 82819, 

Legal Desc: A-939 SUR-804 H LUEHLFING, ACRES 9.895). 

RESPONSE: 
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The Defendant objects to the request as vague.  The Defendant objects to the request as 

being neither relevant nor likely to lead to the discovery of relevant information.  Subject to the 

objection: Deny.

REQUEST FOR ADMISSION NO. 72: 

Admit / Deny that Defendant (Comal Appraisal District) did not equitably value the 

property the subject of this lawsuit (Prop. ID: 82819, Legal Desc: A-939 SUR-804 H 

LUEHLFING, ACRES 9.895). 

RESPONSE: 

Deny. 

REQUEST FOR ADMISSION NO. 73: 

Admit / Deny that Defendant (Comal Appraisal District) did not verify the highest and 

best use relative to property the subject of this lawsuit (Prop. ID: 82819, Legal Desc: A-939 

SUR-804 H LUEHLFING, ACRES 9.895). 

RESPONSE: 

Deny. 
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Respectfully submitted, 

LOW SWINNEY EVANS & JAMES, PLLC 
623 S. Baker Cir. 
Leander, Texas 78641 
Phone (512) 379-5800 
Fax (512) 367-5932 

/s/ Kirk Swinney 
By:__________________________________ 

Kirk Swinney 
State Bar No. 19588400 
kswinney@lsejlaw.com
Ryan L. James 
State Bar No. 24078731 
rjames@lsejlaw.com 
Peter William Low 
State Bar No. 12619300 
peterwilliamlow@lsejlaw.com
James R. Evans, Jr. 
State Bar No. 06721500 
jevans@lsejlaw.com

ATTORNEYS FOR DEFENDANT 

CERTIFICATE OF SERVICE 

I certify that a true and correct copy of the foregoing has been electronically served upon 
the Plaintiff in compliance with Rules 21 and 21a of the Texas Rules of Civil Procedure on this 
the 23rd day of January, 2018. 

Douglas Walter Kirk 
dougkirk@gvtc.com 

/s/ Kirk Swinney 
____________________________________ 
Kirk Swinney 
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